TITLE VIII--COORDINATION WITH NON-FEDERAL ENTITIES; INSPECTOR
GENERAL;
UNITED STATES SECRET SERVICE; COAST GUARD; GENERAL
PROVISIONS

Subtitle A--Coordination with Non-Federal Entities
SEC. 801. OFFICE FOR STATE AND LOCAL GOVERNMENT COORDINATION.

(a) ESTABLISHMENT- There is established within the Office of the
Secretary the Office for State and Local Government Coordination, to
oversee and coordinate departmental programs for and relationships
with State and local governments.

(b) RESPONSIBILITIES- The Office established under subsection (a)
shall--

(1) coordinate the activities of the Department relating to State
and local government;

(2) assess, and advocate for, the resources needed by State and
local government to implement the national strategy for combating
terrorism;

(3) provide State and local government with regular information,
research, and technical support to assist local efforts at
securing the homeland; and

(4) develop a process for receiving meaningful input from State
and local government to assist the development of the national
strategy for combating terrorism and other homeland security
activities.

Subtitle B--Inspector General
SEC. 811. AUTHORITY OF THE SECRETARY.
(a) IN GENERAL- Notwithstanding the last two sentences of section 3(a)
of the Inspector General Act of 1978, the Inspector General shall be
under the authority, direction, and control of the Secretary with
respect to audits or investigations, or the issuance of subpoenas,

that require access to sensitive information concerning--

(1) intelligence, counterintelligence, or counterterrorism



matters;
(2) ongoing criminal investigations or proceedings;
(3) undercover operations;

(4) the identity of confidential sources, including protected
witnesses;

(5) other matters the disclosure of which would, in the
Secretary's judgment, constitute a serious threat to the
protection of any person or property authorized protection by
section 3056 of title 18, United States Code, section 202 of
title 3 of such Code, or any provision of the Presidential
Protection Assistance Act of 1976; or

(6) other matters the disclosure of which would, in the
Secretary's judgment, constitute a serious threat to national
security.

(b) PROHIBITION OF CERTAIN INVESTIGATIONS- With respect to the
information described in subsection (a), the Secretary may prohibit

the Inspector General from carrying out or completing any audit or
investigation, or from issuing any subpoena, after such Inspector

General has decided to initiate, carry out, or complete such audit or
investigation or to issue such subpoena, if the Secretary determines

that such prohibition is necessary to prevent the disclosure of any
information described in subsection (a), to preserve the national

security, or to prevent a significant impairment to the interests of

the United States.

(c) NOTIFICATION REQUIRED- If the Secretary exercises any power under
subsection (a) or (b), the Secretary shall notify the Inspector

General of the Department in writing stating the reasons for such

exercise. Within 30 days after receipt of any such notice, the

Inspector General shall transmit a copy of such notice and a written

response thereto that includes--

(1) a statement as to whether the Inspector General agrees or
disagrees with such exercise; and

(2) the reasons for any disagreement, to the President of the
Senate and the Speaker of the House of Representatives and to

appropriate committees and subcommittees of Congress.

(d) ACCESS TO INFORMATION BY CONGRESS- The exercise of authority by



the Secretary described in subsection (b) should not be construed as
limiting the right of Congress or any committee of Congress to access
any information it seeks.

(¢) OVERSIGHT RESPONSIBILITY--The Inspector General Act of 1978 (5
U.S.C. App.) is amended by inserting after section 81 the following:

"SPECIAL PROVISIONS CONCERNING THE DEPARTMENT OF HOMELAND
SECURITY

"SEC. 8J. Notwithstanding any other provision of law, in carrying out
the duties and responsibilities specified in this Act, the Inspector
General of the Department of Homeland Security shall have oversight
responsibility for the internal investigations performed by the Office
of Internal Affairs of the United States Customs Service and the
Office of Inspections of the United States Secret Service. The head of
each such office shall promptly report to the Inspector General the
significant activities being carried out by such office.'.

SEC. 812. LAW ENFORCEMENT POWERS OF INSPECTOR GENERAL AGENTS.

(a) IN GENERAL- Section 6 of the Inspector General Act of 1978 (5
U.S.C. App.) is amended by adding at the end the following:

“(e)(1) In addition to the authority otherwise provided by this Act,
each Inspector General appointed under section 3, any Assistant
Inspector General for Investigations under such an Inspector General,
and any special agent supervised by such an Assistant Inspector
General may be authorized by the Attorney General to--

“(A) carry a firearm while engaged in official duties as
authorized under this Act or other statute, or as expressly
authorized by the Attorney General;

*(B) make an arrest without a warrant while engaged in official
duties as authorized under this Act or other statute, or as
expressly authorized by the Attorney General, for any offense
against the United States committed in the presence of such
Inspector General, Assistant Inspector General, or agent, or for
any felony cognizable under the laws of the United States if such
Inspector General, Assistant Inspector General, or agent has
reasonable grounds to believe that the person to be arrested has
committed or is committing such felony; and

*(C) seek and execute warrants for arrest, search of a premises,
or seizure of evidence issued under the authority of the United



States upon probable cause to believe that a violation has been
committed.

'(2) The Attorney General may authorize exercise of the powers under
this subsection only upon an initial determination that--

*(A) the affected Office of Inspector General is significantly
hampered in the performance of responsibilities established by
this Act as a result of the lack of such powers;

'(B) available assistance from other law enforcement agencies is
insufficient to meet the need for such powers; and

*(C) adequate internal safeguards and management procedures exist
to ensure proper exercise of such powers.

*(3) The Inspector General offices of the Department of Commerce,
Department of Education, Department of Energy, Department of Health
and Human Services, Department of Homeland Security, Department of
Housing and Urban Development, Department of the Interior, Department
of Justice, Department of Labor, Department of State, Department of
Transportation, Department of the Treasury, Department of Veterans
Affairs, Agency for International Development, Environmental

Protection Agency, Federal Deposit Insurance Corporation, Federal
Emergency Management Agency, General Services Administration, National
Aeronautics and Space Administration, Nuclear Regulatory Commission,
Office of Personnel Management, Railroad Retirement Board, Small
Business Administration, Social Security Administration, and the
Tennessee Valley Authority are exempt from the requirement of
paragraph (2) of an initial determination of eligibility by the

Attorney General.

'(4) The Attorney General shall promulgate, and revise as appropriate,
guidelines which shall govern the exercise of the law enforcement
powers established under paragraph (1).

"(5)(A) Powers authorized for an Office of Inspector General under
paragraph (1) may be rescinded or suspended upon a determination by
the Attorney General that any of the requirements under paragraph (2)
is no longer satisfied or that the exercise of authorized powers by

that Office of Inspector General has not complied with the guidelines
promulgated by the Attorney General under paragraph (4).

'(B) Powers authorized to be exercised by any individual under
paragraph (1) may be rescinded or suspended with respect to that
individual upon a determination by the Attorney General that such



individual has not complied with guidelines promulgated by the
Attorney General under paragraph (4).

'(6) A determination by the Attorney General under paragraph (2) or
(5) shall not be reviewable in or by any court.

*(7) To ensure the proper exercise of the law enforcement powers
authorized by this subsection, the Offices of Inspector General
described under paragraph (3) shall, not later than 180 days after the
date of enactment of this subsection, collectively enter into a
memorandum of understanding to establish an external review process
for ensuring that adequate internal safeguards and management
procedures continue to exist within each Office and within any Office
that later receives an authorization under paragraph (2). The review
process shall be established in consultation with the Attorney

General, who shall be provided with a copy of the memorandum of
understanding that establishes the review process. Under the review
process, the exercise of the law enforcement powers by each Office of
Inspector General shall be reviewed periodically by another Office of
Inspector General or by a committee of Inspectors General. The results
of each review shall be communicated in writing to the applicable
Inspector General and to the Attorney General.

*(8) No provision of this subsection shall limit the exercise of law
enforcement powers established under any other statutory authority,
including United States Marshals Service special deputation.'.

(b) PROMULGATION OF INITIAL GUIDELINES-

(1) DEFINITION- In this subsection, the term ‘memoranda of
understanding' means the agreements between the Department of
Justice and the Inspector General offices described under section
6(e)(3) of the Inspector General Act of 1978 (5 U.S.C. App) (as
added by subsection (a) of this section) that--

(A) are in effect on the date of enactment of this Act; and

(B) authorize such offices to exercise authority that is the
same or similar to the authority under section 6(¢e)(1) of
such Act.

(2) IN GENERAL- Not later than 180 days after the date of
enactment of this Act, the Attorney General shall promulgate
guidelines under section 6(e)(4) of the Inspector General Act of
1978 (5 U.S.C. App) (as added by subsection (a) of this section)
applicable to the Inspector General offices described under



section 6(e)(3) of that Act.

(3) MINIMUM REQUIREMENTS- The guidelines promulgated under this
subsection shall include, at a minimum, the operational and
training requirements in the memoranda of understanding.

(4) NO LAPSE OF AUTHORITY- The memoranda of understanding in
effect on the date of enactment of this Act shall remain in

effect until the guidelines promulgated under this subsection

take effect.

(¢) EFFECTIVE DATES-

(1) IN GENERAL- Subsection (a) shall take effect 180 days after
the date of enactment of this Act.

(2) INITTAL GUIDELINES- Subsection (b) shall take effect on the
date of enactment of this Act.

Subtitle C--United States Secret Service
SEC. 821. FUNCTIONS TRANSFERRED.

In accordance with title XV, there shall be transferred to the
Secretary the functions, personnel, assets, and obligations of the
United States Secret Service, which shall be maintained as a distinct
entity within the Department, including the functions of the Secretary
of the Treasury relating thereto.

Subtitle D--Acquisitions
SEC. 831. RESEARCH AND DEVELOPMENT PROJECTS.

(a) AUTHORITY - During the 5-year period following the effective date
of this Act, the Secretary may carry out a pilot program under which
the Secretary may exercise the following authorities:

(1) IN GENERAL- When the Secretary carries out basic, applied,
and advanced research and development projects, including the
expenditure of funds for such projects, the Secretary may
exercise the same authority (subject to the same limitations and
conditions) with respect to such research and projects as the
Secretary of Defense may exercise under section 2371 of title 10,
United States Code (except for subsections (b) and (f)), after
making a determination that the use of a contract, grant, or
cooperative agreement for such project is not feasible or



appropriate. The annual report required under subsection (b) of
this section, as applied to the Secretary by this paragraph,

shall be submitted to the President of the Senate and the Speaker
of the House of Representatives.

(2) PROTOTYPE PROJECTS- The Secretary may, under the authority of
paragraph (1), carry out prototype projects in accordance with

the requirements and conditions provided for carrying out

prototype projects under section 845 of the National Defense
Authorization Act for Fiscal Year 1994 (Public Law 103-160). In
applying the authorities of that section 845, subsection (c) of

that section shall apply with respect to prototype projects under

this paragraph, and the Secretary shall perform the functions of

the Secretary of Defense under subsection (d) thereof.

(b) REPORT- Not later than 2 years after the effective date of this

Act, and annually thereafter, the Comptroller General shall report to

the Committee on Government Reform of the House of Representatives and
the Committee on Governmental Affairs of the Senate on--

(1) whether use of the authorities described in subsection (a)
attracts nontraditional Government contractors and results in the
acquisition of needed technologies; and

(2) if such authorities were to be made permanent, whether
additional safeguards are needed with respect to the use of such
authorities.

(c) PROCUREMENT OF TEMPORARY AND INTERMITTENT SERVICES- The
Secretary
may--

(1) procure the temporary or intermittent services of experts or
consultants (or organizations thereof) in accordance with section
3109(b) of title 5, United States Code; and

(2) whenever necessary due to an urgent homeland security need,
procure temporary (not to exceed 1 year) or intermittent personal
services, including the services of experts or consultants (or
organizations thereof), without regard to the pay limitations of
such section 3109.

(d) DEFINITION OF NONTRADITIONAL GOVERNMENT CONTRACTOR- In
this

section, the term 'nontraditional Government contractor' has the same

meaning as the term “nontraditional defense contractor' as defined in



section 845(e) of the National Defense Authorization Act for Fiscal
Year 1994 (Public Law 103-160; 10 U.S.C. 2371 note).

SEC. 832. PERSONAL SERVICES.
The Secretary--

(1) may procure the temporary or intermittent services of experts
or consultants (or organizations thereof) in accordance with
section 3109 of title 5, United States Code; and

(2) may, whenever necessary due to an urgent homeland security
need, procure temporary (not to exceed 1 year) or intermittent
personal services, including the services of experts or
consultants (or organizations thereof), without regard to the pay
limitations of such section 3109.

SEC. 833. SPECIAL STREAMLINED ACQUISITION AUTHORITY.
(a) AUTHORITY-

(1) IN GENERAL- The Secretary may use the authorities set forth
in this section with respect to any procurement made during the
period beginning on the effective date of this Act and ending
September 30, 2007, if the Secretary determines in writing that
the mission of the Department (as described in section 101) would
be seriously impaired without the use of such authorities.

(2) DELEGATION- The authority to make the determination described

in paragraph (1) may not be delegated by the Secretary to an
officer of the Department who is not appointed by the President
with the advice and consent of the Senate.

(3) NOTIFICATION- Not later than the date that is 7 days after
the date of any determination under paragraph (1), the Secretary
shall submit to the Committee on Government Reform of the House
of Representatives and the Committee on Governmental Affairs of
the Senate--

(A) notification of such determination; and

(B) the justification for such determination.

(b) INCREASED MICRO-PURCHASE THRESHOLD FOR CERTAIN

PROCUREMENTS-



(1) IN GENERAL- The Secretary may designate certain employees of
the Department to make procurements described in subsection (a)

for which in the administration of section 32 of the Office of

Federal Procurement Policy Act (41 U.S.C. 428) the amount

specified in subsections (c), (d), and (f) of such section 32

shall be deemed to be $7,500.

(2) NUMBER OF EMPLOYEES- The number of employees designated under
paragraph (1) shall be--

(A) fewer than the number of employees of the Department who
are authorized to make purchases without obtaining

competitive quotations, pursuant to section 32(c) of the

Office of Federal Procurement Policy Act (41 U.S.C. 428(¢));

(B) sufficient to ensure the geographic dispersal of the
availability of the use of the procurement authority under
such paragraph at locations reasonably considered to be
potential terrorist targets; and

(C) sufficiently limited to allow for the careful monitoring
of employees designated under such paragraph.

(3) REVIEW- Procurements made under the authority of this
subsection shall be subject to review by a designated supervisor
on not less than a monthly basis. The supervisor responsible for
the review shall be responsible for no more than 7 employees
making procurements under this subsection.

(c) SIMPLIFIED ACQUISITION PROCEDURES-

(1) IN GENERAL- With respect to a procurement described in
subsection (a), the Secretary may deem the simplified acquisition
threshold referred to in section 4(11) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(11)) to be--

(A) in the case of a contract to be awarded and performed,
or purchase to be made, within the United States, $200,000;
and

(B) in the case of a contract to be awarded and performed,
or purchase to be made, outside of the United States,
$300,000.

(2) CONFORMING AMENDMENTS- Section 18(c)(1) of the Office of
Federal Procurement Policy Act is amended--



(A) by striking “or' at the end of subparagraph (F);

(B) by striking the period at the end of subparagraph (G)
and inserting *; or'; and

(C) by adding at the end the following:
"(H) the procurement is by the Secretary of Homeland Security

pursuant to the special procedures provided in section 833(c) of
the Homeland Security Act of 2002.".

(d) APPLICATION OF CERTAIN COMMERCIAL ITEMS AUTHORITIES-

(1) IN GENERAL- With respect to a procurement described in
subsection (a), the Secretary may deem any item or service to be
a commercial item for the purpose of Federal procurement laws.

(2) LIMITATION- The $5,000,000 limitation provided in section
31(a)(2) of the Office of Federal Procurement Policy Act (41
U.S.C. 427(a)(2)) and section 303(g)(1)(B) of the Federal
Property and Administrative Services Act of 1949 (41 U.S.C.
253(g)(1)(B)) shall be deemed to be $7,500,000 for purposes of
property or services under the authority of this subsection.

(3) CERTAIN AUTHORITY- Authority under a provision of law
referred to in paragraph (2) that expires under section 4202(e)

of the Clinger-Cohen Act of 1996 (divisions D and E of Public Law
104-106; 10 U.S.C. 2304 note) shall, notwithstanding such

section, continue to apply for a procurement described in
subsection (a).

(e) REPORT- Not later than 180 days after the end of fiscal year 2005,
the Comptroller General shall submit to the Committee on Governmental
Affairs of the Senate and the Committee on Government Reform of the
House of Representatives a report on the use of the authorities

provided in this section. The report shall contain the following:

(1) An assessment of the extent to which property and services
acquired using authorities provided under this section
contributed to the capacity of the Federal workforce to
facilitate the mission of the Department as described in section
101.

(2) An assessment of the extent to which prices for property and
services acquired using authorities provided under this section



reflected the best value.

(3) The number of employees designated by each executive agency
under subsection (b)(1).

(4) An assessment of the extent to which the Department has
implemented subsections (b)(2) and (b)(3) to monitor the use of
procurement authority by employees designated under subsection

(b)(D).

(5) Any recommendations of the Comptroller General for improving
the effectiveness of the implementation of the provisions of this
section.

SEC. 834. UNSOLICITED PROPOSALS.

(a) REGULATIONS REQUIRED- Within 1 year of the date of enactment of
this Act, the Federal Acquisition Regulation shall be revised to
include regulations with regard to unsolicited proposals.

(b) CONTENT OF REGULATIONS- The regulations prescribed under
subsection (a) shall require that before initiating a comprehensive
evaluation, an agency contact point shall consider, among other
factors, that the proposal--

(1) is not submitted in response to a previously published agency
requirement; and

(2) contains technical and cost information for evaluation and
overall scientific, technical or socioeconomic merit, or
cost-related or price-related factors.

SEC. 835. PROHIBITION ON CONTRACTS WITH CORPORATE EXPATRIATES.

(a) IN GENERAL- The Secretary may not enter into any contract with a
foreign incorporated entity which is treated as an inverted domestic
corporation under subsection (b).

(b) INVERTED DOMESTIC CORPORATION:- For purposes of this section, a
foreign incorporated entity shall be treated as an inverted domestic

corporation if, pursuant to a plan (or a series of related

transactions)--

(1) the entity completes after the date of enactment of this Act,
the direct or indirect acquisition of substantially all of the
properties held directly or indirectly by a domestic corporation



or substantially all of the properties constituting a trade or
business of a domestic partnership;

(2) after the acquisition at least 80 percent of the stock (by
vote or value) of the entity is held--

(A) in the case of an acquisition with respect to a domestic
corporation, by former shareholders of the domestic
corporation by reason of holding stock in the domestic
corporation; or

(B) in the case of an acquisition with respect to a domestic
partnership, by former partners of the domestic partnership
by reason of holding a capital or profits interest in the
domestic partnership; and

(3) the expanded affiliated group which after the acquisition
includes the entity does not have substantial business activities
in the foreign country in which or under the law of which the
entity is created or organized when compared to the total
business activities of such expanded affiliated group.

(c) DEFINITIONS AND SPECIAL RULES-

(1) RULES FOR APPLICATION OF SUBSECTION (b)- In applying
subsection (b) for purposes of subsection (a), the following
rules shall apply:

(A) CERTAIN STOCK DISREGARDED- There shall not be taken into
account in determining ownership for purposes of subsection

(b)(2)--

(1) stock held by members of the expanded affiliated
group which includes the foreign incorporated entity;
or

(11) stock of such entity which is sold in a public
offering related to the acquisition described in
subsection (b)(1).

(B) PLAN DEEMED IN CERTAIN CASES- If a foreign incorporated
entity acquires directly or indirectly substantially all of

the properties of a domestic corporation or partnership

during the 4-year period beginning on the date which is

after the date of enactment of this Act and which is 2 years

before the ownership requirements of subsection (b)(2) are



met, such actions shall be treated as pursuant to a plan.

(C) CERTAIN TRANSFERS DISREGARDED- The transfer of
properties or liabilities (including by contribution or
distribution) shall be disregarded if such transfers are

part of a plan a principal purpose of which is to avoid the
purposes of this section.

(D) SPECIAL RULE FOR RELATED PARTNERSHIPS- For purposes of
applying subsection (b) to the acquisition of a domestic

partnership, except as provided in regulations, all domestic

partnerships which are under common control (within the

meaning of section 482 of the Internal Revenue Code of 1986)

shall be treated as I partnership.

(E) TREATMENT OF CERTAIN RIGHTS- The Secretary shall
prescribe such regulations as may be necessary to--

(1) treat warrants, options, contracts to acquire
stock, convertible debt instruments, and other similar
interests as stock; and

(i1) treat stock as not stock.

(2) EXPANDED AFFILIATED GROUP- The term “expanded affiliated
group' means an affiliated group as defined in section 1504(a) of

the Internal Revenue Code of 1986 (without regard to section

1504(b) of such Code), except that section 1504 of such Code

shall be applied by substituting ‘more than 50 percent' for “at

least 80 percent' each place it appears.

(3) FOREIGN INCORPORATED ENTITY- The term “foreign incorporated
entity' means any entity which is, or but for subsection (b)

would be, treated as a foreign corporation for purposes of the

Internal Revenue Code of 1986.

(4) OTHER DEFINITIONS- The terms ‘person', ‘domestic', and
“foreign' have the meanings given such terms by paragraphs (1),
(4), and (5) of section 7701 (a) of the Internal Revenue Code of
1986, respectively.

(d) WAIVERS- The Secretary shall waive subsection (a) with respect to
any specific contract if the Secretary determines that the waiver is
required in the interest of homeland security, or to prevent the loss

of any jobs in the United States or prevent the Government from
incurring any additional costs that otherwise would not occur.



Subtitle E--Human Resources Management

SEC. 841. ESTABLISHMENT OF HUMAN RESOURCES MANAGEMENT
SYSTEM.

(a) AUTHORITY-
(1) SENSE OF CONGRESS- It is the sense of Congress that--

(A) it is extremely important that employees of the
Department be allowed to participate in a meaningful way in
the creation of any human resources management system
affecting them;

(B) such employees have the most direct knowledge of the
demands of their jobs and have a direct interest in ensuring
that their human resources management system is conducive to
achieving optimal operational efficiencies;

(C) the 21st century human resources management system
envisioned for the Department should be one that benefits
from the input of its employees; and

(D) this collaborative effort will help secure our homeland.

(2) IN GENERAL- Subpart I of part III of title 5, United States
Code, is amended by adding at the end the following:

‘CHAPTER 97--DEPARTMENT OF HOMELAND SECURITY
“Sec.

'9701. Establishment of human resources management system.
“Sec. 9701. Establishment of human resources management system

"(a) IN GENERAL- Notwithstanding any other provision of this part, the
Secretary of Homeland Security may, in regulations prescribed jointly
with the Director of the Office of Personnel Management, establish,

and from time to time adjust, a human resources management system for
some or all of the organizational units of the Department of Homeland
Security.

'(b) SYSTEM REQUIREMENTS- Any system established under subsection (a)
shall--



(1) be flexible;
*(2) be contemporary;
*(3) not waive, modify, or otherwise affect--

"(A) the public employment principles of merit and fitness
set forth in section 2301, including the principles of
hiring based on merit, fair treatment without regard to
political affiliation or other nonmerit considerations,
equal pay for equal work, and protection of employees
against reprisal for whistleblowing;

*(B) any provision of section 2302, relating to prohibited
personnel practices;

*(C)(1) any provision of law referred to in section
2302(b)(1), (8), and (9); or

*(i1) any provision of law implementing any provision of law
referred to in section 2302(b)(1), (8), and (9) by--

*(I) providing for equal employment opportunity through
affirmative action; or

*(I) providing any right or remedy available to any
employee or applicant for employment in the civil
service;

*(D) any other provision of this part (as described in
subsection (c)); or

"(E) any rule or regulation prescribed under any provision
of law referred to in any of the preceding subparagraphs of
this paragraph;

'(4) ensure that employees may organize, bargain collectively,
and participate through labor organizations of their own choosing
in decisions which affect them, subject to any exclusion from
coverage or limitation on negotiability established by law; and

*(5) permit the use of a category rating system for evaluating
applicants for positions in the competitive service.

(c) OTHER NONWAIVABLE PROVISIONS- The other provisions of this part



as referred to in subsection (b)(3)(D), are (to the extent not
otherwise specified in subparagraph (A), (B), (C), or (D) of
subsection (b)(3))--

(1) subparts A, B, E, G, and H of this part; and

(2) chapters 41, 45, 47, 55, 57, 59, 72, 73, and 79, and this
chapter.

(d) LIMITATIONS RELATING TO PAY- Nothing in this section shall
constitute authority--

'(1) to modify the pay of any employee who serves in--

"(A) an Executive Schedule position under subchapter II of
chapter 53 of title 5, United States Code; or

*(B) a position for which the rate of basic pay is fixed in
statute by reference to a section or level under subchapter
IT of chapter 53 of such title 5;

*(2) to fix pay for any employee or position at an annual rate
greater than the maximum amount of cash compensation allowable
under section 5307 of such title 5 in a year; or

*(3) to exempt any employee from the application of such section
5307.

“(e) PROVISIONS TO ENSURE COLLABORATION WITH EMPLOYEE
REPRESENTATIVES-

(1) IN GENERAL- In order to ensure that the authority of this
section is exercised in collaboration with, and in a manner that
ensures the participation of employee representatives in the
planning, development, and implementation of any human resources
management system or adjustments to such system under this
section, the Secretary of Homeland Security and the Director of

the Office of Personnel Management shall provide for the
following:

"(A) NOTICE OF PROPOSAL- The Secretary and the Director
shall, with respect to any proposed system or adjustment--

*(1) provide to each employee representative
representing any employees who might be affected, a
written description of the proposed system or



adjustment (including the reasons why it is considered
necessary);

“(11) give each representative 30 calendar days (unless
extraordinary circumstances require earlier action) to
review and make recommendations with respect to the
proposal; and

*(ii1) give any recommendations received from any such
representatives under clause (i1) full and fair
consideration in deciding whether or how to proceed
with the proposal.

'(B) PRE-IMPLEMENTATION CONGRESSIONAL NOTIFICATION,
CONSULTATION, AND MEDIATION- Following receipt of
recommendations, if any, from employee representatives with

respect to a proposal described in subparagraph (A), the

Secretary and the Director shall accept such modifications

to the proposal in response to the recommendations as they

determine advisable and shall, with respect to any parts of

the proposal as to which they have not accepted the

recommendations--

*(1) notify Congress of those parts of the proposal,
together with the recommendations of employee
representatives;

*(i1) meet and confer for not less than 30 calendar

days with any representatives who have made
recommendations, in order to attempt to reach agreement
on whether or how to proceed with those parts of the
proposal; and

*(ii1) at the Secretary's option, or if requested by a
majority of the employee representatives who have made
recommendations, use the services of the Federal
Mediation and Conciliation Service during such meet and
confer period to facilitate the process of attempting

to reach agreement.

(C) IMPLEMENTATION-

*(1) Any part of the proposal as to which the
representatives do not make a recommendation, or as to
which their recommendations are accepted by the
Secretary and the Director, may be implemented



immediately.

*(i1) With respect to any parts of the proposal as to
which recommendations have been made but not accepted
by the Secretary and the Director, at any time after 30
calendar days have elapsed since the initiation of the
congressional notification, consultation, and mediation
procedures set forth in subparagraph (B), if the
Secretary determines, in the Secretary's sole and
unreviewable discretion, that further consultation and
mediation is unlikely to produce agreement, the
Secretary may implement any or all of such parts,
including any modifications made in response to the
recommendations as the Secretary determines advisable.

“(111) The Secretary shall promptly notify Congress of
the implementation of any part of the proposal and

shall furnish with such notice an explanation of the
proposal, any changes made to the proposal as a result
of recommendations from employee representatives, and
of the reasons why implementation is appropriate under
this subparagraph.

(D) CONTINUING COLLABORATION- If a proposal described in
subparagraph (A) is implemented, the Secretary and the
Director shall--

*(1) develop a method for each employee representative
to participate in any further planning or development
which might become necessary; and

*(i1) give each employee representative adequate access
to information to make that participation productive.

(2) PROCEDURES- Any procedures necessary to carry out this
subsection shall be established by the Secretary and the Director
jointly as internal rules of departmental procedure which shall
not be subject to review. Such procedures shall include measures
to ensure--

"(A) in the case of employees within a unit with respect to
which a labor organization is accorded exclusive
recognition, representation by individuals designated or
from among individuals nominated by such organization;

*(B) in the case of any employees who are not within such a



unit, representation by any appropriate organization which
represents a substantial percentage of those employees or,
if none, in such other manner as may be appropriate,
consistent with the purposes of the subsection;

*(C) the fair and expeditious handling of the consultation
and mediation process described in subparagraph (B) of
paragraph (1), including procedures by which, if the number
of employee representatives providing recommendations
exceeds 5, such representatives select a committee or other
unified representative with which the Secretary and Director
may meet and confer; and

(D) the selection of representatives in a manner consistent
with the relative number of employees represented by the
organizations or other representatives involved.

*(f) PROVISIONS RELATING TO APPELLATE PROCEDURES-
(1) SENSE OF CONGRESS- It is the sense of Congress that--

(A) employees of the Department are entitled to fair
treatment in any appeals that they bring in decisions
relating to their employment; and

'(B) in prescribing regulations for any such appeals
procedures, the Secretary and the Director of the Office of
Personnel Management--

*(1) should ensure that employees of the Department are
afforded the protections of due process; and

*(i1) toward that end, should be required to consult
with the Merit Systems Protection Board before issuing

any such regulations.

'(2) REQUIREMENTS- Any regulations under this section which
relate to any matters within the purview of chapter 77--

"(A) shall be issued only after consultation with the Merit
Systems Protection Board;

*(B) shall ensure the availability of procedures which
shall--

*(1) be consistent with requirements of due process;



and

*(i1) provide, to the maximum extent practicable, for
the expeditious handling of any matters involving the
Department; and

*(C) shall modify procedures under chapter 77 only insofar
as such modifications are designed to further the fair,
efficient, and expeditious resolution of matters involving
the employees of the Department.

‘(g) PROVISIONS RELATING TO LABOR-MANAGEMENT RELATIONS-
Nothing in

this section shall be construed as conferring authority on the

Secretary of Homeland Security to modify any of the provisions of

section 842 of the Homeland Security Act of 2002.

“(h) SUNSET PROVISION- Effective 5 years after the conclusion of the
transition period defined under section 1501 of the Homeland Security
Act of 2002, all authority to issue regulations under this section
(including regulations which would modify, supersede, or terminate any
regulations previously issued under this section) shall cease to be
available.".

(3) TECHNICAL AND CONFORMING AMENDMENT- The table of chapters
for

part III of title 5, United States Code, is amended by adding at

the end of the following:

9701".
(b) EFFECT ON PERSONNEL-

(1) NONSEPARATION OR NONREDUCTION IN GRADE OR
COMPENSATION OF

FULL-TIME PERSONNEL AND PART-TIME PERSONNEL HOLDING
PERMANENT

POSITIONS- Except as otherwise provided in this Act, the transfer

under this Act of full-time personnel (except special Government

employees) and part-time personnel holding permanent positions

shall not cause any such employee to be separated or reduced in

grade or compensation for 1 year after the date of transfer to

the Department.

(2) POSITIONS COMPENSATED IN ACCORDANCE WITH EXECUTIVE
SCHEDULE-



Any person who, on the day preceding such person's date of
transfer pursuant to this Act, held a position compensated in
accordance with the Executive Schedule prescribed in chapter 53
of title 5, United States Code, and who, without a break in
service, is appointed in the Department to a position having
duties comparable to the duties performed immediately preceding
such appointment shall continue to be compensated in such new
position at not less than the rate provided for such position,

for the duration of the service of such person in such new
position.

(3) COORDINATION RULE- Any exercise of authority under chapter 97
of title 5, United States Code (as amended by subsection (a)),

including under any system established under such chapter, shall

be in conformance with the requirements of this subsection.

SEC. 842. LABOR-MANAGEMENT RELATIONS.
(a) LIMITATION ON EXCLUSIONARY AUTHORITY-

(1) IN GENERAL- No agency or subdivision of an agency which is
transferred to the Department pursuant to this Act shall be

excluded from the coverage of chapter 71 of title 5, United

States Code, as a result of any order issued under section
7103(b)(1) of such title 5 after June 18, 2002, unless--

(A) the mission and responsibilities of the agency (or
subdivision) materially change; and

(B) a majority of the employees within such agency (or
subdivision) have as their primary duty intelligence,
counterintelligence, or investigative work directly related
to terrorism investigation.

(2) EXCLUSIONS ALLOWABLE- Nothing in paragraph (1) shall affect
the effectiveness of any order to the extent that such order

excludes any portion of an agency or subdivision of an agency as

to which--

(A) recognition as an appropriate unit has never been
conferred for purposes of chapter 71 of such title 5; or

(B) any such recognition has been revoked or otherwise
terminated as a result of a determination under subsection

(b)(D).



or

(b) PROVISIONS RELATING TO BARGAINING UNITS-

(1) LIMITATION RELATING TO APPROPRIATE UNITS- Each unit which is
recognized as an appropriate unit for purposes of chapter 71 of

title 5, United States Code, as of the day before the effective

date of this Act (and any subdivision of any such unit) shall, if

such unit (or subdivision) is transferred to the Department

pursuant to this Act, continue to be so recognized for such

purposes, unless--

(A) the mission and responsibilities of such unit (or
subdivision) materially change; and

(B) a majority of the employees within such unit (or
subdivision) have as their primary duty intelligence,
counterintelligence, or investigative work directly related
to terrorism investigation.

(2) LIMITATION RELATING TO POSITIONS OR EMPLOYEES- No position

employee within a unit (or subdivision of a unit) as to which
continued recognition is given in accordance with paragraph (1)
shall be excluded from such unit (or subdivision), for purposes
of chapter 71 of such title 5, unless the primary job duty of
such position or employee--

(A) materially changes; and

(B) consists of intelligence, counterintelligence, or
investigative work directly related to terrorism
investigation.

In the case of any positions within a unit (or subdivision) which
are first established on or after the effective date of this Act

and any employees first appointed on or after such date, the
preceding sentence shall be applied disregarding subparagraph
(A).

(c) WAIVER- If the President determines that the application of
subsections (a), (b), and (d) would have a substantial adverse impact
on the ability of the Department to protect homeland security, the
President may waive the application of such subsections 10 days after
the President has submitted to Congress a written explanation of the
reasons for such determination.

(d) COORDINATION RULE- No other provision of this Act or of any



amendment made by this Act may be construed or applied in a manner so
as to limit, supersede, or otherwise affect the provisions of this

section, except to the extent that it does so by specific reference to

this section.

(e) RULE OF CONSTRUCTION- Nothing in section 9701(e) of title 5,
United States Code, shall be considered to apply with respect to any
agency or subdivision of any agency, which is excluded from the
coverage of chapter 71 of title 5, United States Code, by virtue of an
order issued in accordance with section 7103(b) of such title and the
preceding provisions of this section (as applicable), or to any
employees of any such agency or subdivision or to any individual or
entity representing any such employees or any representatives thereof.

Subtitle F--Federal Emergency Procurement Flexibility
SEC. 851. DEFINITION.

In this subtitle, the term “executive agency' has the meaning given
that term under section 4(1) of the Office of Federal Procurement
Policy Act (41 U.S.C. 403(1)).

SEC. 852. PROCUREMENTS FOR DEFENSE AGAINST OR RECOVERY FROM
TERRORISM OR
NUCLEAR, BIOLOGICAL, CHEMICAL, OR RADIOLOGICAL ATTACK.

The authorities provided in this subtitle apply to any procurement of
property or services by or for an executive agency that, as determined
by the head of the executive agency, are to be used to facilitate
defense against or recovery from terrorism or nuclear, biological,
chemical, or radiological attack, but only if a solicitation of offers

for the procurement is issued during the 1-year period beginning on
the date of the enactment of this Act.

SEC. 853. INCREASED SIMPLIFIED ACQUISITION THRESHOLD FOR
PROCUREMENTS IN

SUPPORT OF HUMANITARIAN OR PEACEKEEPING OPERATIONS OR
CONTINGENCY

OPERATIONS.

(a) TEMPORARY THRESHOLD AMOUNTS- For a procurement referred to in
section 852 that is carried out in support of a humanitarian or

peacekeeping operation or a contingency operation, the simplified

acquisition threshold definitions shall be applied as if the amount

determined under the exception provided for such an operation in those
definitions were--



(1) in the case of a contract to be awarded and performed, or
purchase to be made, inside the United States, $200,000; or

(2) in the case of a contract to be awarded and performed, or
purchase to be made, outside the United States, $300,000.

(b) SIMPLIFIED ACQUISITION THRESHOLD DEFINITIONS- In this section, the
term ‘simplified acquisition threshold definitions' means the
following:

(1) Section 4(11) of the Office of Federal Procurement Policy Act
(41 U.S.C. 403(11)).

(2) Section 309(d) of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 259(d)).

(3) Section 2302(7) of title 10, United States Code.

(c) SMALL BUSINESS RESERVE- For a procurement carried out pursuant to
subsection (a), section 15(j) of the Small Business Act (15 U.S.C.

644(j)) shall be applied as if the maximum anticipated value

identified therein is equal to the amounts referred to in subsection

(a).

SEC. 854. INCREASED MICRO-PURCHASE THRESHOLD FOR CERTAIN
PROCUREMENTS.

In the administration of section 32 of the Office of Federal
Procurement Policy Act (41 U.S.C. 428) with respect to a procurement
referred to in section 852, the amount specified in subsections (c),

(d), and (f) of such section 32 shall be deemed to be $7,500.

SEC. 855. APPLICATION OF CERTAIN COMMERCIAL ITEMS AUTHORITIES TO
CERTAIN
PROCUREMENTS.

(a) AUTHORITY-

(1) IN GENERAL- The head of an executive agency may apply the
provisions of law listed in paragraph (2) to a procurement

referred to in section 852 without regard to whether the property

or services are commercial items.

(2) COMMERCIAL ITEM LAWS- The provisions of law referred to in
paragraph (1) are as follows:



(A) Sections 31 and 34 of the Office of Federal Procurement
Policy Act (41 U.S.C. 427, 430).

(B) Section 2304(g) of title 10, United States Code.

(C) Section 303(g) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253(g)).

(b) INAPPLICABILITY OF LIMITATION ON USE OF SIMPLIFIED
ACQUISITION
PROCEDURES-

(1) IN GENERAL- The $5,000,000 limitation provided in section
31(a)(2) of the Office of Federal Procurement Policy Act (41
U.S.C. 427(a)(2)), section 2304(g)(1)(B) of title 10, United

States Code, and section 303(g)(1)(B) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253(g)(1)(B))
shall not apply to purchases of property or services to which any
of the provisions of law referred to in subsection (a) are

applied under the authority of this section.

(2) OMB GUIDANCE- The Director of the Office of Management and
Budget shall issue guidance and procedures for the use of

simplified acquisition procedures for a purchase of property or
services in excess of $5,000,000 under the authority of this

section.

(c) CONTINUATION OF AUTHORITY FOR SIMPLIFIED PURCHASE
PROCEDURES-

Authority under a provision of law referred to in subsection (a)(2)

that expires under section 4202(e) of the Clinger-Cohen Act of 1996

(divisions D and E of Public Law 104-106; 10 U.S.C. 2304 note) shall,

notwithstanding such section, continue to apply for use by the head of

an executive agency as provided in subsections (a) and (b).

SEC. 856. USE OF STREAMLINED PROCEDURES.

(a) REQUIRED USE- The head of an executive agency shall, when
appropriate, use streamlined acquisition authorities and procedures
authorized by law for a procurement referred to in section 852,
including authorities and procedures that are provided under the
following provisions of law:

(1) FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT OF
1949- In



title I1I of the Federal Property and Administrative Services Act
of 1949:

(A) Paragraphs (1), (2), (6), and (7) of subsection (c) of
section 303 (41 U.S.C. 253), relating to use of procedures
other than competitive procedures under certain
circumstances (subject to subsection (e) of such section).

(B) Section 303J (41 U.S.C. 253;), relating to orders under
task and delivery order contracts.

(2) TITLE 10, UNITED STATES CODE- In chapter 137 of title 10,
United States Code:

(A) Paragraphs (1), (2), (6), and (7) of subsection (c) of
section 2304, relating to use of procedures other than
competitive procedures under certain circumstances (subject
to subsection (e) of such section).

(B) Section 2304c, relating to orders under task and
delivery order contracts.

(3) OFFICE OF FEDERAL PROCUREMENT POLICY ACT- Paragraphs (1)(B),
(1)(D), and (2) of section 18(c) of the Office of Federal

Procurement Policy Act (41 U.S.C. 416(c)), relating to

inapplicability of a requirement for procurement notice.

(b) WAIVER OF CERTAIN SMALL BUSINESS THRESHOLD REQUIREMENTS-
Subclause

(IT) of section 8(a)(1)(D)(i) of the Small Business Act (15 U.S.C.

637(a)(1)(D)(1)) and clause (i1) of section 31(b)(2)(A) of such Act

(15 U.S.C. 657a(b)(2)(A)) shall not apply in the use of streamlined

acquisition authorities and procedures referred to in paragraphs

(1)(A) and (2)(A) of subsection (a) for a procurement referred to in

section 852.

SEC. 857. REVIEW AND REPORT BY COMPTROLLER GENERAL.

(a) REQUIREMENTS- Not later than March 31, 2004, the Comptroller
General shall--

(1) complete a review of the extent to which procurements of
property and services have been made in accordance with this

subtitle; and

(2) submit a report on the results of the review to the Committee



on Governmental Affairs of the Senate and the Committee on
Government Reform of the House of Representatives.

(b) CONTENT OF REPORT- The report under subsection (a)(2) shall
include the following matters:

(1) ASSESSMENT- The Comptroller General's assessment of--

(A) the extent to which property and services procured in
accordance with this title have contributed to the capacity

of the workforce of Federal Government employees within each
executive agency to carry out the mission of the executive
agency; and

(B) the extent to which Federal Government employees have
been trained on the use of technology.

(2) RECOMMENDATIONS- Any recommendations of the Comptroller
General resulting from the assessment described in paragraph (1).

(c) CONSULTATION- In preparing for the review under subsection (a)(1),
the Comptroller shall consult with the Committee on Governmental

Affairs of the Senate and the Committee on Government Reform of the
House of Representatives on the specific issues and topics to be

reviewed. The extent of coverage needed in areas such as technology
integration, employee training, and human capital management, as well

as the data requirements of the study, shall be included as part of

the consultation.

SEC. 858. IDENTIFICATION OF NEW ENTRANTS INTO THE FEDERAL
MARKETPLACE.

The head of each executive agency shall conduct market research on an
ongoing basis to identify effectively the capabilities, including the
capabilities of small businesses and new entrants into Federal
contracting, that are available in the marketplace for meeting the
requirements of the executive agency in furtherance of defense against
or recovery from terrorism or nuclear, biological, chemical, or
radiological attack. The head of the executive agency shall, to the
maximum extent practicable, take advantage of commercially available
market research methods, including use of commercial databases, to
carry out the research.

Subtitle G--Support Anti-terrorism by Fostering Effective Technologies Act
0f 2002



SEC. 861. SHORT TITLE.

This subtitle may be cited as the “Support Anti-terrorism by Fostering
Effective Technologies Act of 2002' or the 'SAFETY Act'.

SEC. 862. ADMINISTRATION.

(a) IN GENERAL- The Secretary shall be responsible for the
administration of this subtitle.

(b) DESIGNATION OF QUALIFIED ANTI-TERRORISM TECHNOLOGIES- The
Secretary may designate anti-terrorism technologies that qualify for

protection under the system of risk management set forth in this

subtitle in accordance with criteria that shall include, but not be

limited to, the following:

(1) Prior United States government use or demonstrated
substantial utility and effectiveness.

(2) Availability of the technology for immediate deployment in
public and private settings.

(3) Existence of extraordinarily large or extraordinarily
unquantifiable potential third party liability risk exposure to
the Seller or other provider of such anti-terrorism technology.

(4) Substantial likelihood that such anti-terrorism technology
will not be deployed unless protections under the system of risk
management provided under this subtitle are extended.

(5) Magnitude of risk exposure to the public if such
anti-terrorism technology is not deployed.

(6) Evaluation of all scientific studies that can be feasibly
conducted in order to assess the capability of the technology to
substantially reduce risks of harm.

(7) Anti-terrorism technology that would be effective in
facilitating the defense against acts of terrorism, including
technologies that prevent, defeat or respond to such acts.

(c) REGULATIONS- The Secretary may issue such regulations, after
notice and comment in accordance with section 553 of title 5, United
States, Code, as may be necessary to carry out this subtitle.

SEC. 863. LITIGATION MANAGEMENT.



(a) FEDERAL CAUSE OF ACTION-

(1) IN GENERAL- There shall exist a Federal cause of action for
claims arising out of, relating to, or resulting from an act of
terrorism when qualified anti-terrorism technologies have been
deployed in defense against or response or recovery from such act
and such claims result or may result in loss to the Seller. The
substantive law for decision in any such action shall be derived
from the law, including choice of law principles, of the State in
which such acts of terrorism occurred, unless such law is
inconsistent with or preempted by Federal law. Such Federal cause
of action shall be brought only for claims for injuries that are
proximately caused by sellers that provide qualified
anti-terrorism technology to Federal and non-Federal government
customers.

(2) JURISDICTION- Such appropriate district court of the United
States shall have original and exclusive jurisdiction over all
actions for any claim for loss of property, personal injury, or
death arising out of, relating to, or resulting from an act of
terrorism when qualified anti-terrorism technologies have been
deployed in defense against or response or recovery from such act
and such claims result or may result in loss to the Seller.

(b) SPECIAL RULES- In an action brought under this section for damages
the following provisions apply:

(1) PUNITIVE DAMAGES- No punitive damages intended to punish or
deter, exemplary damages, or other damages not intended to
compensate a plaintiff for actual losses may be awarded, nor

shall any party be liable for interest prior to the judgment.

(2) NONECONOMIC DAMAGES-

(A) IN GENERAL- Noneconomic damages may be awarded against a
defendant only in an amount directly proportional to the

percentage of responsibility of such defendant for the harm

to the plaintiff, and no plaintiff may recover noneconomic

damages unless the plaintiff suffered physical harm.

(B) DEFINITION- For purposes of subparagraph (A), the term
‘noneconomic damages' means damages for losses for physical
and emotional pain, suffering, inconvenience, physical
impairment, mental anguish, disfigurement, loss of enjoyment
of life, loss of society and companionship, loss of



consortium, hedonic damages, injury to reputation, and any
other nonpecuniary losses.

(c) COLLATERAL SOURCES- Any recovery by a plaintiff in an action under
this section shall be reduced by the amount of collateral source

compensation, if any, that the plaintiff has received or is entitled

to receive as a result of such acts of terrorism that result or may

result in loss to the Seller.

(d) GOVERNMENT CONTRACTOR DEFENSE-

(1) IN GENERAL- Should a product liability or other lawsuit be
filed for claims arising out of, relating to, or resulting from

an act of terrorism when qualified anti-terrorism technologies
approved by the Secretary, as provided in paragraphs (2) and (3)
of this subsection, have been deployed in defense against or
response or recovery from such act and such claims result or may
result in loss to the Seller, there shall be a rebuttable
presumption that the government contractor defense applies in
such lawsuit. This presumption shall only be overcome by evidence
showing that the Seller acted fraudulently or with willful
misconduct in submitting information to the Secretary during the
course of the Secretary's consideration of such technology under
this subsection. This presumption of the government contractor
defense shall apply regardless of whether the claim against the
Seller arises from a sale of the product to Federal Government or
non-Federal Government customers.

(2) EXCLUSIVE RESPONSIBILITY- The Secretary will be exclusively
responsible for the review and approval of anti-terrorism
technology for purposes of establishing a government contractor
defense in any product liability lawsuit for claims arising out

of, relating to, or resulting from an act of terrorism when
qualified anti-terrorism technologies approved by the Secretary,
as provided in this paragraph and paragraph (3), have been
deployed in defense against or response or recovery from such act
and such claims result or may result in loss to the Seller. Upon
the Seller's submission to the Secretary for approval of
anti-terrorism technology, the Secretary will conduct a
comprehensive review of the design of such technology and
determine whether it will perform as intended, conforms to the
Seller's specifications, and is safe for use as intended. The

Seller will conduct safety and hazard analyses on such technology
and will supply the Secretary with all such information.

(3) CERTIFICATE- For anti-terrorism technology reviewed and



approved by the Secretary, the Secretary will issue a certificate
of conformance to the Seller and place the anti-terrorism
technology on an Approved Product List for Homeland Security.

(e) EXCLUSION- Nothing in this section shall in any way limit the
ability of any person to seek any form of recovery from any person,
government, or other entity that--

(1) attempts to commit, knowingly participates in, aids and
abets, or commits any act of terrorism, or any criminal act
related to or resulting from such act of terrorism; or

(2) participates in a conspiracy to commit any such act of
terrorism or any such criminal act.

SEC. 864. RISK MANAGEMENT.
(a) IN GENERAL-

(1) LIABILITY INSURANCE REQUIRED- Any person or entity that sells
or otherwise provides a qualified anti-terrorism technology to

Federal and non-Federal government customers ("Seller') shall

obtain liability insurance of such types and in such amounts as

shall be required in accordance with this section and certified

by the Secretary to satisfy otherwise compensable third-party

claims arising out of, relating to, or resulting from an act of

terrorism when qualified anti-terrorism technologies have been

deployed in defense against or response or recovery from such

act.

(2) MAXIMUM AMOUNT- For the total claims related to 1 such act of
terrorism, the Seller is not required to obtain liability

insurance of more than the maximum amount of liability insurance
reasonably available from private sources on the world market at

prices and terms that will not unreasonably distort the sales

price of Seller's anti-terrorism technologies.

(3) SCOPE OF COVERAGE- Liability insurance obtained pursuant to
this subsection shall, in addition to the Seller, protect the

following, to the extent of their potential liability for

involvement in the manufacture, qualification, sale, use, or

operation of qualified anti-terrorism technologies deployed in

defense against or response or recovery from an act of terrorism:

(A) contractors, subcontractors, suppliers, vendors and
customers of the Seller.



(B) contractors, subcontractors, suppliers, and vendors of
the customer.

(4) THIRD PARTY CLAIMS- Such liability insurance under this
section shall provide coverage against third party claims arising
out of, relating to, or resulting from the sale or use of
anti-terrorism technologies.

(b) RECIPROCAL WAIVER OF CLAIMS- The Seller shall enter into a
reciprocal waiver of claims with its contractors, subcontractors,
suppliers, vendors and customers, and contractors and subcontractors

of the customers, involved in the manufacture, sale, use or operation

of qualified anti-terrorism technologies, under which each party to

the waiver agrees to be responsible for losses, including business
interruption losses, that it sustains, or for losses sustained by its

own employees resulting from an activity resulting from an act of
terrorism when qualified anti-terrorism technologies have been
deployed in defense against or response or recovery from such act.

(c) EXTENT OF LIABILITY- Notwithstanding any other provision of law,
liability for all claims against a Seller arising out of, relating to,

or resulting from an act of terrorism when qualified anti-terrorism
technologies have been deployed in defense against or response or
recovery from such act and such claims result or may result in loss to

the Seller, whether for compensatory or punitive damages or for
contribution or indemnity, shall not be in an amount greater than the

limits of liability insurance coverage required to be maintained by

the Seller under this section.

SEC. 865. DEFINITIONS.
For purposes of this subtitle, the following definitions apply:

(1) QUALIFIED ANTI-TERRORISM TECHNOLOGY - For purposes of this
subtitle, the term "qualified anti-terrorism technology' means

any product, equipment, service (including support services),

device, or technology (including information technology)

designed, developed, modified, or procured for the specific

purpose of preventing, detecting, identifying, or deterring acts

of terrorism or limiting the harm such acts might otherwise

cause, that is designated as such by the Secretary.

(2) ACT OF TERRORISM- (A) The term “act of terrorism' means any
act that the Secretary determines meets the requirements under
subparagraph (B), as such requirements are further defined and



specified by the Secretary.

(B) REQUIREMENTS- An act meets the requirements of this
subparagraph if the act--

(1) 1s unlawful;

(11) causes harm to a person, property, or entity, in the
United States, or in the case of a domestic United States
air carrier or a United States-flag vessel (or a vessel

based principally in the United States on which United
States income tax is paid and whose insurance coverage is
subject to regulation in the United States), in or outside
the United States; and

(111) uses or attempts to use instrumentalities, weapons or
other methods designed or intended to cause mass
destruction, injury or other loss to citizens or

institutions of the United States.

(3) INSURANCE CARRIER- The term “insurance carrier' means any
corporation, association, society, order, firm, company, mutual,
partnership, individual aggregation of individuals, or any other

legal entity that provides commercial property and casualty
insurance. Such term includes any affiliates of a commercial
insurance carrier.

(4) LIABILITY INSURANCE-
(A) IN GENERAL- The term liability insurance' means
insurance for legal liabilities incurred by the insured
resulting from--

(1) loss of or damage to property of others;

(i1) ensuing loss of income or extra expense incurred
because of loss of or damage to property of others;

(111) bodily injury (including) to persons other than
the insured or its employees; or

(iv) loss resulting from debt or default of another.

(5) LOSS- The term "loss' means death, bodily injury, or loss of
or damage to property, including business interruption loss.



(6) NON-FEDERAL GOVERNMENT CUSTOMERS- The term ‘non-Federal
Government customers' means any customer of a Seller that is not

an agency or instrumentality of the United States Government with

authority under Public Law 85-804 to provide for indemnification

under certain circumstances for third-party claims against its

contractors, including but not limited to State and local

authorities and commercial entities.

Subtitle H--Miscellaneous Provisions
SEC. 871. ADVISORY COMMITTEES.

(a) IN GENERAL- The Secretary may establish, appoint members of, and
use the services of, advisory committees, as the Secretary may deem
necessary. An advisory committee established under this section may be
exempted by the Secretary from Public Law 92-463, but the Secretary
shall publish notice in the Federal Register announcing the
establishment of such a committee and identifying its purpose and
membership. Notwithstanding the preceding sentence, members of an
advisory committee that is exempted by the Secretary under the
preceding sentence who are special Government employees (as that term
is defined in section 202 of title 18, United States Code) shall be

eligible for certifications under subsection (b)(3) of section 208 of

title 18, United States Code, for official actions taken as a member

of such advisory committee.

(b) TERMINATION- Any advisory committee established by the Secretary
shall terminate 2 years after the date of its establishment, unless

the Secretary makes a written determination to extend the advisory
committee to a specified date, which shall not be more than 2 years

after the date on which such determination is made. The Secretary may
make any number of subsequent extensions consistent with this

subsection.

SEC. 872. REORGANIZATION.

(a) REORGANIZATION- The Secretary may allocate or reallocate functions
among the officers of the Department, and may establish, consolidate,

alter, or discontinue organizational units within the Department, but

only--

(1) pursuant to section 1502(b); or
(2) after the expiration of 60 days after providing notice of

such action to the appropriate congressional committees, which
shall include an explanation of the rationale for the action.



(b) LIMITATIONS-

(1) IN GENERAL- Authority under subsection (a)(1) does not extend
to the abolition of any agency, entity, organizational unit,

program, or function established or required to be maintained by

this Act.

(2) ABOLITIONS- Authority under subsection (a)(2) does not extend
to the abolition of any agency, entity, organizational unit,

program, or function established or required to be maintained by
statute.

SEC. 873. USE OF APPROPRIATED FUNDS.
(a) DISPOSAL OF PROPERTY-

(1) STRICT COMPLIANCE- If specifically authorized to dispose of
real property in this or any other Act, the Secretary shall

exercise this authority in strict compliance with section 204 of

the Federal Property and Administrative Services Act of 1949 (40
U.S.C. 485).

(2) DEPOSIT OF PROCEEDS- The Secretary shall deposit the proceeds
of any exercise of property disposal authority into the

miscellaneous receipts of the Treasury in accordance with section
3302(b) of title 31, United States Code.

(b) GIFTS- Gifts or donations of services or property of or for the
Department may not be accepted, used, or disposed of unless
specifically permitted in advance in an appropriations Act and only
under the conditions and for the purposes specified in such
appropriations Act.

(c) BUDGET REQUEST- Under section 1105 of title 31, United States
Code, the President shall submit to Congress a detailed budget request
for the Department for fiscal year 2004, and for each subsequent

fiscal year.

SEC. 874. FUTURE YEAR HOMELAND SECURITY PROGRAM.

(a) IN GENERAL- Each budget request submitted to Congress for the
Department under section 1105 of title 31, United States Code, shall,

at or about the same time, be accompanied by a Future Years Homeland
Security Program.



(b) CONTENTS- The Future Years Homeland Security Program under
subsection (a) shall be structured, and include the same type of
information and level of detail, as the Future Years Defense Program
submitted to Congress by the Department of Defense under section 221
of title 10, United States Code.

(c) EFFECTIVE DATE- This section shall take effect with respect to the
preparation and submission of the fiscal year 2005 budget request for
the Department and for any subsequent fiscal year, except that the

first Future Years Homeland Security Program shall be submitted not
later than 90 days after the Department's fiscal year 2005 budget

request is submitted to Congress.

SEC. 875. MISCELLANEOUS AUTHORITIES.

(a) SEAL- The Department shall have a seal, whose design is subject to
the approval of the President.

(b) PARTICIPATION OF MEMBERS OF THE ARMED FORCES- With respect to
the

Department, the Secretary shall have the same authorities that the

Secretary of Transportation has with respect to the Department of

Transportation under section 324 of title 49, United States Code.

(c) REDELEGATION OF FUNCTIONS- Unless otherwise provided in the
delegation or by law, any function delegated under this Act may be
redelegated to any subordinate.

SEC. 876. MILITARY ACTIVITIES.

Nothing in this Act shall confer upon the Secretary any authority to
engage in warfighting, the military defense of the United States, or
other military activities, nor shall anything in this Act limit the

existing authority of the Department of Defense or the Armed Forces to
engage in warfighting, the military defense of the United States, or
other military activities.

SEC. 877. REGULATORY AUTHORITY AND PREEMPTION.

(a) REGULATORY AUTHORITY- Except as otherwise provided in sections
306(c), 862(c), and 1706(b), this Act vests no new regulatory

authority in the Secretary or any other Federal official, and

transfers to the Secretary or another Federal official only such

regulatory authority as exists on the date of enactment of this Act

within any agency, program, or function transferred to the Department
pursuant to this Act, or that on such date of enactment is exercised



by another official of the executive branch with respect to such
agency, program, or function. Any such transferred authority may not
be exercised by an official from whom it is transferred upon transfer
of such agency, program, or function to the Secretary or another
Federal official pursuant to this Act. This Act may not be construed
as altering or diminishing the regulatory authority of any other
executive agency, except to the extent that this Act transfers such
authority from the agency.

(b) PREEMPTION OF STATE OR LOCAL LAW- Except as otherwise provided in
this Act, this Act preempts no State or local law, except that any

authority to preempt State or local law vested in any Federal agency

or official transferred to the Department pursuant to this Act shall

be transferred to the Department effective on the date of the transfer

to the Department of that Federal agency or official.

SEC. 878. COUNTERNARCOTICS OFFICER.

The Secretary shall appoint a senior official in the Department to
assume primary responsibility for coordinating policy and operations
within the Department and between the Department and other Federal
departments and agencies with respect to interdicting the entry of
illegal drugs into the United States, and tracking and severing
connections between illegal drug trafficking and terrorism. Such
official shall--

(1) ensure the adequacy of resources within the Department for
illicit drug interdiction; and

(2) serve as the United States Interdiction Coordinator for the
Director of National Drug Control Policy.

SEC. 879. OFFICE OF INTERNATIONAL AFFAIRS.

(a) ESTABLISHMENT- There is established within the Office of the
Secretary an Office of International Affairs. The Office shall be
headed by a Director, who shall be a senior official appointed by the
Secretary.

(b) DUTIES OF THE DIRECTOR- The Director shall have the following
duties:

(1) To promote information and education exchange with nations
friendly to the United States in order to promote sharing of best
practices and technologies relating to homeland security. Such
exchange shall include the following:



(A) Exchange of information on research and development on
homeland security technologies.

(B) Joint training exercises of first responders.

(C) Exchange of expertise on terrorism prevention, response,
and crisis management.

(2) To identify areas for homeland security information and
training exchange where the United States has a demonstrated
weakness and another friendly nation or nations have a
demonstrated expertise.

(3) To plan and undertake international conferences, exchange
programs, and training activities.

(4) To manage international activities within the Department in
coordination with other Federal officials with responsibility for
counter-terrorism matters.

SEC. 880. PROHIBITION OF THE TERRORISM INFORMATION AND
PREVENTION SYSTEM.

Any and all activities of the Federal Government to implement the
proposed component program of the Citizen Corps known as Operation
TIPS (Terrorism Information and Prevention System) are hereby
prohibited.

SEC. 881. REVIEW OF PAY AND BENEFIT PLANS.

Notwithstanding any other provision of this Act, the Secretary shall,
in consultation with the Director of the Office of Personnel
Management, review the pay and benefit plans of each agency whose
functions are transferred under this Act to the Department and, within
90 days after the date of enactment, submit a plan to the President of
the Senate and the Speaker of the House of Representatives and the
appropriate committees and subcommittees of Congress, for ensuring, to
the maximum extent practicable, the elimination of disparities in pay
and benefits throughout the Department, especially among law
enforcement personnel, that are inconsistent with merit system
principles set forth in section 2301 of title 5, United States Code.

SEC. 882. OFFICE FOR NATIONAL CAPITAL REGION COORDINATION.

(a) ESTABLISHMENT-



(1) IN GENERAL- There is established within the Office of the
Secretary the Office of National Capital Region Coordination, to
oversee and coordinate Federal programs for and relationships
with State, local, and regional authorities in the National

Capital Region, as defined under section 2674(f)(2) of title 10,
United States Code.

(2) DIRECTOR- The Office established under paragraph (1) shall be
headed by a Director, who shall be appointed by the Secretary.

(3) COOPERATION- The Secretary shall cooperate with the Mayor of
the District of Columbia, the Governors of Maryland and Virginia,

and other State, local, and regional officers in the National

Capital Region to integrate the District of Columbia, Maryland,

and Virginia into the planning, coordination, and execution of

the activities of the Federal Government for the enhancement of
domestic preparedness against the consequences of terrorist

attacks.

(b) RESPONSIBILITIES- The Office established under subsection (a)(1)
shall--

(1) coordinate the activities of the Department relating to the
National Capital Region, including cooperation with the Office
for State and Local Government Coordination;

(2) assess, and advocate for, the resources needed by State,
local, and regional authorities in the National Capital Region to
implement efforts to secure the homeland;

(3) provide State, local, and regional authorities in the

National Capital Region with regular information, research, and
technical support to assist the efforts of State, local, and
regional authorities in the National Capital Region in securing
the homeland;

(4) develop a process for receiving meaningful input from State,
local, and regional authorities and the private sector in the
National Capital Region to assist in the development of the
homeland security plans and activities of the Federal Government;

(5) coordinate with Federal agencies in the National Capital
Region on terrorism preparedness, to ensure adequate planning,
information sharing, training, and execution of the Federal role
in domestic preparedness activities;



(6) coordinate with Federal, State, local, and regional agencies,
and the private sector in the National Capital Region on
terrorism preparedness to ensure adequate planning, information
sharing, training, and execution of domestic preparedness
activities among these agencies and entities; and

(7) serve as a liaison between the Federal Government and State,
local, and regional authorities, and private sector entities in

the National Capital Region to facilitate access to Federal

grants and other programs.

(c) ANNUAL REPORT- The Office established under subsection (a) shall
submit an annual report to Congress that includes--

(1) the identification of the resources required to fully
implement homeland security efforts in the National Capital
Region;

(2) an assessment of the progress made by the National Capital
Region in implementing homeland security efforts; and

(3) recommendations to Congress regarding the additional
resources needed to fully implement homeland security efforts in
the National Capital Region.

(d) LIMITATION- Nothing contained in this section shall be construed
as limiting the power of State and local governments.

SEC. 883. REQUIREMENT TO COMPLY WITH LAWS PROTECTING EQUAL
EMPLOYMENT
OPPORTUNITY AND PROVIDING WHISTLEBLOWER PROTECTIONS.

Nothing in this Act shall be construed as exempting the Department
from requirements applicable with respect to executive agencies--

(1) to provide equal employment protection for employees of the
Department (including pursuant to the provisions in section
2302(b)(1) of title 5, United States Code, and the Notification
and Federal Employee Antidiscrimination and Retaliation Act of
2002 (Pub. L. 107-174)); or

(2) to provide whistleblower protections for employees of the
Department (including pursuant to the provisions in section
2302(b)(8) and (9) of such title and the Notification and Federal
Employee Antidiscrimination and Retaliation Act of 2002).



SEC. 884. FEDERAL LAW ENFORCEMENT TRAINING CENTER.

(a) IN GENERAL- The transfer of an authority or an agency under this
Act to the Department of Homeland Security does not affect training
agreements already entered into with the Federal Law Enforcement
Training Center with respect to the training of personnel to carry out
that authority or the duties of that transferred agency.

(b) CONTINUITY OF OPERATIONS- All activities of the Federal Law
Enforcement Training Center transferred to the Department of Homeland
Security under this Act shall continue to be carried out at the

locations such activities were carried out before such transfer.

SEC. 885. JOINT INTERAGENCY TASK FORCE.

(a) ESTABLISHMENT- The Secretary may establish and operate a permanent
Joint Interagency Homeland Security Task Force composed of

representatives from military and civilian agencies of the United

States Government for the purposes of anticipating terrorist threats

against the United States and taking appropriate actions to prevent

harm to the United States.

(b) STRUCTURE- It is the sense of Congress that the Secretary should
model the Joint Interagency Homeland Security Task Force on the
approach taken by the Joint Interagency Task Forces for drug
interdiction at Key West, Florida and Alameda, California, to the
maximum extent feasible and appropriate.

SEC. 886. SENSE OF CONGRESS REAFFIRMING THE CONTINUED
IMPORTANCE AND
APPLICABILITY OF THE POSSE COMITATUS ACT.

(a) FINDINGS- Congress finds the following:

(1) Section 1385 of title 18, United States Code (commonly known
as the "Posse Comitatus Act'), prohibits the use of the Armed
Forces as a posse comitatus to execute the laws except in cases
and under circumstances expressly authorized by the Constitution
or Act of Congress.

(2) Enacted in 1878, the Posse Comitatus Act was expressly
intended to prevent United States Marshals, on their own
initiative, from calling on the Army for assistance in enforcing
Federal law.



(3) The Posse Comitatus Act has served the Nation well in
limiting the use of the Armed Forces to enforce the law.

(4) Nevertheless, by its express terms, the Posse Comitatus Act

is not a complete barrier to the use of the Armed Forces for a

range of domestic purposes, including law enforcement functions,
when the use of the Armed Forces is authorized by Act of Congress
or the President determines that the use of the Armed Forces is
required to fulfill the President's obligations under the

Constitution to respond promptly in time of war, insurrection, or
other serious emergency.

(5) Existing laws, including chapter 15 of title 10, United

States Code (commonly known as the ‘Insurrection Act'), and the
Robert T. Stafford Disaster Relief and Emergency Assistance Act
(42 U.S.C. 5121 et seq.), grant the President broad powers that
may be invoked in the event of domestic emergencies, including an
attack against the Nation using weapons of mass destruction, and
these laws specifically authorize the President to use the Armed
Forces to help restore public order.

(b) SENSE OF CONGRESS- Congress reaffirms the continued importance of
section 1385 of title 18, United States Code, and it is the sense of

Congress that nothing in this Act should be construed to alter the

applicability of such section to any use of the Armed Forces as a

posse comitatus to execute the laws.

SEC. 887. COORDINATION WITH THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES
UNDER THE PUBLIC HEALTH SERVICE ACT.

(a) IN GENERAL- The annual Federal response plan developed by the
Department shall be consistent with section 319 of the Public Health
Service Act (42 U.S.C. 2474d).

(b) DISCLOSURES AMONG RELEVANT AGENCIES-

(1) IN GENERAL- Full disclosure among relevant agencies shall be
made in accordance with this subsection.

(2) PUBLIC HEALTH EMERGENCY - During the period in which the
Secretary of Health and Human Services has declared the existence

of a public health emergency under section 319(a) of the Public

Health Service Act (42 U.S.C. 247d(a)), the Secretary of Health

and Human Services shall keep relevant agencies, including the
Department of Homeland Security, the Department of Justice, and



the Federal Bureau of Investigation, fully and currently
informed.

(3) POTENTIAL PUBLIC HEALTH EMERGENCY- In cases involving, or
potentially involving, a public health emergency, but in which no
determination of an emergency by the Secretary of Health and
Human Services under section 319(a) of the Public Health Service
Act (42 U.S.C. 247d(a)), has been made, all relevant agencies,
including the Department of Homeland Security, the Department of
Justice, and the Federal Bureau of Investigation, shall keep the
Secretary of Health and Human Services and the Director of the
Centers for Disease Control and Prevention fully and currently
informed.
SEC. 888. PRESERVING COAST GUARD MISSION PERFORMANCE.
(a) DEFINITIONS- In this section:
(1) NON-HOMELAND SECURITY MISSIONS- The term “non-homeland
security missions' means the following missions of the Coast
Guard:
(A) Marine safety.
(B) Search and rescue.
(C) Aids to navigation.
(D) Living marine resources (fisheries law enforcement).
(E) Marine environmental protection.

(F) Ice operations.

(2) HOMELAND SECURITY MISSIONS- The term "homeland security
missions' means the following missions of the Coast Guard:

(A) Ports, waterways and coastal security.
(B) Drug interdiction.

(C) Migrant interdiction.

(D) Defense readiness.

(E) Other law enforcement.



(b) TRANSFER- There are transferred to the Department the authorities,
functions, personnel, and assets of the Coast Guard, which shall be
maintained as a distinct entity within the Department, including the
authorities and functions of the Secretary of Transportation relating
thereto.

(c) MAINTENANCE OF STATUS OF FUNCTIONS AND ASSETS-
Notwithstanding any

other provision of this Act, the authorities, functions, and

capabilities of the Coast Guard to perform its missions shall be

maintained intact and without significant reduction after the transfer

of the Coast Guard to the Department, except as specified in

subsequent Acts.

(d) CERTAIN TRANSFERS PROHIBITED- No mission, function, or asset
(including for purposes of this subsection any ship, aircraft, or

helicopter) of the Coast Guard may be diverted to the principal and
continuing use of any other organization, unit, or entity of the

Department, except for details or assignments that do not reduce the

Coast Guard's capability to perform its missions.

(e) CHANGES TO MISSIONS-

(1) PROHIBITION- The Secretary may not substantially or
significantly reduce the missions of the Coast Guard or the Coast
Guard's capability to perform those missions, except as specified
in subsequent Acts.

(2) WAIVER- The Secretary may waive the restrictions under
paragraph (1) for a period of not to exceed 90 days upon a
declaration and certification by the Secretary to Congress that a
clear, compelling, and immediate need exists for such a waiver. A
certification under this paragraph shall include a detailed
justification for the declaration and certification, including

the reasons and specific information that demonstrate that the
Nation and the Coast Guard cannot respond effectively if the
restrictions under paragraph (1) are not waived.

(f) ANNUAL REVIEW-

(1) IN GENERAL- The Inspector General of the Department shall
conduct an annual review that shall assess thoroughly the
performance by the Coast Guard of all missions of the Coast Guard
(including non-homeland security missions and homeland security
missions) with a particular emphasis on examining the



non-homeland security missions.

(2) REPORT- The report under this paragraph shall be submitted
to--

(A) the Committee on Governmental Affairs of the Senate;

(B) the Committee on Government Reform of the House of
Representatives;

(C) the Committees on Appropriations of the Senate and the
House of Representatives;

(D) the Committee on Commerce, Science, and Transportation
of the Senate; and

(E) the Committee on Transportation and Infrastructure of
the House of Representatives.

(g) DIRECT REPORTING TO SECRETARY- Upon the transfer of the Coast
Guard to the Department, the Commandant shall report directly to the
Secretary without being required to report through any other official

of the Department.

(h) OPERATION AS A SERVICE IN THE NAVY- None of the conditions and
restrictions in this section shall apply when the Coast Guard operates

as a service in the Navy under section 3 of title 14, United States

Code.

(1) REPORT ON ACCELERATING THE INTEGRATED DEEPWATER SYSTEM-
Not later

than 90 days after the date of enactment of this Act, the Secretary,

in consultation with the Commandant of the Coast Guard, shall submit a

report to the Committee on Commerce, Science, and Transportation of

the Senate, the Committee on Transportation and Infrastructure of the

House of Representatives, and the Committees on Appropriations of the

Senate and the House of Representatives that--

(1) analyzes the feasibility of accelerating the rate of
procurement in the Coast Guard's Integrated Deepwater System from
20 years to 10 years;

(2) includes an estimate of additional resources required;

(3) describes the resulting increased capabilities;



(4) outlines any increases in the Coast Guard's homeland security
readiness;

(5) describes any increases in operational efficiencies; and
(6) provides a revised asset phase-in time line.

SEC. 889. HOMELAND SECURITY FUNDING ANALYSIS IN PRESIDENT'S
BUDGET.

(a) IN GENERAL- Section 1105(a) of title 31, United States Code, is
amended by adding at the end the following:

"(33)(A)(1) a detailed, separate analysis, by budget function, by
agency, and by initiative area (as determined by the
administration) for the prior fiscal year, the current fiscal

year, the fiscal years for which the budget is submitted, and the
ensuing fiscal year identifying the amounts of gross and net
appropriations or obligational authority and outlays that
contribute to homeland security, with separate displays for
mandatory and discretionary amounts, including--

*(I) summaries of the total amount of such appropriations or
new obligational authority and outlays requested for
homeland security;

"(II) an estimate of the current service levels of homeland
security spending;

*(IIT) the most recent risk assessment and summary of
homeland security needs in each initiative area (as
determined by the administration); and

(IV) an estimate of user fees collected by the Federal
Government on behalf of homeland security activities;

*(11) with respect to subclauses (I) through (IV) of clause (1),
amounts shall be provided by account for each program, project
and activity; and

“(111) an estimate of expenditures for homeland security
activities by State and local governments and the private sector
for the prior fiscal year and the current fiscal year.

*(B) In this paragraph, consistent with the Office of Management
and Budget's June 2002 *Annual Report to Congress on Combatting



Terrorism', the term “homeland security' refers to those
activities that detect, deter, protect against, and respond to
terrorist attacks occurring within the United States and its
territories.

*(C) In implementing this paragraph, including determining what
Federal activities or accounts constitute homeland security for
purposes of budgetary classification, the Office of Management

and Budget is directed to consult periodically, but at least

annually, with the House and Senate Budget Committees, the House

and Senate Appropriations Committees, and the Congressional
Budget Office.".

(b) REPEAL OF DUPLICATIVE REPORTS- The following sections are
repealed:

(1) Section 1051 of Public Law 105-85.
(2) Section 1403 of Public Law 105-261.

(c) EFFECTIVE DATE- This section and the amendment made by this
section shall apply beginning with respect to the fiscal year 2005
budget submission.

SEC. 890. AIR TRANSPORTATION SAFETY AND SYSTEM STABILIZATION
ACT.

The Air Transportation Safety and System Stabilization Act (49 U.S.C.
40101 note) is amended--

(1) in section 408 by striking the last sentence of subsection
(c); and

(2) in section 402 by striking paragraph (1) and inserting the
following:

(1) AIR CARRIER- The term “air carrier' means a citizen of the
United States undertaking by any means, directly or indirectly,

to provide air transportation and includes employees and agents
(including persons engaged in the business of providing air
transportation security and their affiliates) of such citizen.

For purposes of the preceding sentence, the term “agent', as
applied to persons engaged in the business of providing air
transportation security, shall only include persons that have
contracted directly with the Federal Aviation Administration on
or after and commenced services no later than February 17, 2002,



to provide such security, and had not been or are not debarred
for any period within 6 months from that date.'.

Subtitle I--Information Sharing
SEC. 891. SHORT TITLE; FINDINGS; AND SENSE OF CONGRESS.

(a) SHORT TITLE- This subtitle may be cited as the "Homeland Security
Information Sharing Act'.

(b) FINDINGS- Congress finds the following:

(1) The Federal Government is required by the Constitution to
provide for the common defense, which includes terrorist attack.

(2) The Federal Government relies on State and local personnel to
protect against terrorist attack.

(3) The Federal Government collects, creates, manages, and
protects classified and sensitive but unclassified information to
enhance homeland security.

(4) Some homeland security information is needed by the State and
local personnel to prevent and prepare for terrorist attack.

(5) The needs of State and local personnel to have access to
relevant homeland security information to combat terrorism must
be reconciled with the need to preserve the protected status of
such information and to protect the sources and methods used to
acquire such information.

(6) Granting security clearances to certain State and local
personnel is one way to facilitate the sharing of information
regarding specific terrorist threats among Federal, State, and
local levels of government.

(7) Methods exist to declassify, redact, or otherwise adapt
classified information so it may be shared with State and local
personnel without the need for granting additional security
clearances.

(8) State and local personnel have capabilities and opportunities
to gather information on suspicious activities and terrorist

threats not possessed by Federal agencies.

(9) The Federal Government and State and local governments and



agencies in other jurisdictions may benefit from such
information.

(10) Federal, State, and local governments and intelligence, law
enforcement, and other emergency preparation and response
agencies must act in partnership to maximize the benefits of
information gathering and analysis to prevent and respond to
terrorist attacks.

(11) Information systems, including the National Law Enforcement
Telecommunications System and the Terrorist Threat Warning
System, have been established for rapid sharing of classified and
sensitive but unclassified information among Federal, State, and
local entities.

(12) Increased efforts to share homeland security information
should avoid duplicating existing information systems.

(c) SENSE OF CONGRESS- 1t is the sense of Congress that Federal,
State, and local entities should share homeland security information
to the maximum extent practicable, with special emphasis on
hard-to-reach urban and rural communities.

SEC. 892. FACILITATING HOMELAND SECURITY INFORMATION SHARING
PROCEDURES.

(a) PROCEDURES FOR DETERMINING EXTENT OF SHARING OF
HOMELAND SECURITY
INFORMATION-

(1) The President shall prescribe and implement procedures under
which relevant Federal agencies--

(A) share relevant and appropriate homeland security
information with other Federal agencies, including the
Department, and appropriate State and local personnel;

(B) identify and safeguard homeland security information
that is sensitive but unclassified; and

(C) to the extent such information is in classified form,
determine whether, how, and to what extent to remove
classified information, as appropriate, and with which such
personnel it may be shared after such information is
removed.



(2) The President shall ensure that such procedures apply to all
agencies of the Federal Government.

(3) Such procedures shall not change the substantive requirements
for the classification and safeguarding of classified
information.

(4) Such procedures shall not change the requirements and
authorities to protect sources and methods.

(b) PROCEDURES FOR SHARING OF HOMELAND SECURITY
INFORMATION-

(1) Under procedures prescribed by the President, all appropriate
agencies, including the intelligence community, shall, through
information sharing systems, share homeland security information
with Federal agencies and appropriate State and local personnel
to the extent such information may be shared, as determined in
accordance with subsection (a), together with assessments of the
credibility of such information.

(2) Each information sharing system through which information is
shared under paragraph (1) shall--

(A) have the capability to transmit unclassified or
classified information, though the procedures and recipients
for each capability may differ;

(B) have the capability to restrict delivery of information
to specified subgroups by geographic location, type of
organization, position of a recipient within an
organization, or a recipient's need to know such
information;

(C) be configured to allow the efficient and effective
sharing of information; and

(D) be accessible to appropriate State and local personnel.

(3) The procedures prescribed under paragraph (1) shall establish
conditions on the use of information shared under paragraph (1)--

(A) to limit the redissemination of such information to
ensure that such information is not used for an unauthorized

purpose;



(B) to ensure the security and confidentiality of such
information;

(C) to protect the constitutional and statutory rights of
any individuals who are subjects of such information; and

(D) to provide data integrity through the timely removal and
destruction of obsolete or erroneous names and information.

(4) The procedures prescribed under paragraph (1) shall ensure,
to the greatest extent practicable, that the information sharing
system through which information is shared under such paragraph
include existing information sharing systems, including, but not
limited to, the National Law Enforcement Telecommunications
System, the Regional Information Sharing System, and the
Terrorist Threat Warning System of the Federal Bureau of
Investigation.

(5) Each appropriate Federal agency, as determined by the
President, shall have access to each information sharing system
through which information is shared under paragraph (1), and
shall therefore have access to all information, as appropriate,
shared under such paragraph.

(6) The procedures prescribed under paragraph (1) shall ensure
that appropriate State and local personnel are authorized to use
such information sharing systems--

(A) to access information shared with such personnel; and

(B) to share, with others who have access to such
information sharing systems, the homeland security
information of their own jurisdictions, which shall be
marked appropriately as pertaining to potential terrorist
activity.

(7) Under procedures prescribed jointly by the Director of
Central Intelligence and the Attorney General, each appropriate
Federal agency, as determined by the President, shall review and
assess the information shared under paragraph (6) and integrate
such information with existing intelligence.

(c) SHARING OF CLASSIFIED INFORMATION AND SENSITIVE BUT
UNCLASSIFIED
INFORMATION WITH STATE AND LOCAL PERSONNEL-



(1) The President shall prescribe procedures under which Federal
agencies may, to the extent the President considers necessary,
share with appropriate State and local personnel homeland
security information that remains classified or otherwise
protected after the determinations prescribed under the
procedures set forth in subsection (a).

(2) It is the sense of Congress that such procedures may include
1 or more of the following means:

(A) Carrying out security clearance investigations with
respect to appropriate State and local personnel.

(B) With respect to information that is sensitive but
unclassified, entering into nondisclosure agreements with
appropriate State and local personnel.

(C) Increased use of information-sharing partnerships that
include appropriate State and local personnel, such as the
Joint Terrorism Task Forces of the Federal Bureau of
Investigation, the Anti-Terrorism Task Forces of the
Department of Justice, and regional Terrorism Early Warning
Groups.

(d) RESPONSIBLE OFFICIALS- For each affected Federal agency, the head
of such agency shall designate an official to administer this Act with
respect to such agency.

(e) FEDERAL CONTROL OF INFORMATION- Under procedures prescribed under
this section, information obtained by a State or local government from

a Federal agency under this section shall remain under the control of

the Federal agency, and a State or local law authorizing or requiring

such a government to disclose information shall not apply to such

information.

(f) DEFINITIONS- As used in this section:

(1) The term "homeland security information' means any
information possessed by a Federal, State, or local agency that--

(A) relates to the threat of terrorist activity;

(B) relates to the ability to prevent, interdict, or disrupt
terrorist activity;

(C) would improve the identification or investigation of a



suspected terrorist or terrorist organization; or
(D) would improve the response to a terrorist act.

(2) The term “intelligence community' has the meaning given such
term in section 3(4) of the National Security Act of 1947 (50
U.S.C. 401a(4)).

(3) The term "State and local personnel' means any of the
following persons involved in prevention, preparation, or
response for terrorist attack:

(A) State Governors, mayors, and other locally elected
officials.

(B) State and local law enforcement personnel and
firefighters.

(C) Public health and medical professionals.

(D) Regional, State, and local emergency management agency
personnel, including State adjutant generals.

(E) Other appropriate emergency response agency personnel.

(F) Employees of private-sector entities that affect
critical infrastructure, cyber, economic, or public health
security, as designated by the Federal government in
procedures developed pursuant to this section.

(4) The term "State' includes the District of Columbia and any
commonwealth, territory, or possession of the United States.

(g) CONSTRUCTION- Nothing in this Act shall be construed as
authorizing any department, bureau, agency, officer, or employee of
the Federal Government to request, receive, or transmit to any other
Government entity or personnel, or transmit to any State or local
entity or personnel otherwise authorized by this Act to receive
homeland security information, any information collected by the
Federal Government solely for statistical purposes in violation of any
other provision of law relating to the confidentiality of such
information.

SEC. 893. REPORT.

(a) REPORT REQUIRED- Not later than 12 months after the date of the



enactment of this Act, the President shall submit to the congressional
committees specified in subsection (b) a report on the implementation
of section 892. The report shall include any recommendations for
additional measures or appropriation requests, beyond the requirements
of section 892, to increase the effectiveness of sharing of

information between and among Federal, State, and local entities.

(b) SPECIFIED CONGRESSIONAL COMMITTEES- The congressional committees
referred to in subsection (a) are the following committees:

(1) The Permanent Select Committee on Intelligence and the
Committee on the Judiciary of the House of Representatives.

(2) The Select Committee on Intelligence and the Committee on the
Judiciary of the Senate.

SEC. 894. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated such sums as may be necessary
to carry out section 892.

SEC. 895. AUTHORITY TO SHARE GRAND JURY INFORMATION.
Rule 6(e) of the Federal Rules of Criminal Procedure is amended--

(1) in paragraph (2), by inserting °, or of guidelines jointly
issued by the Attorney General and Director of Central
Intelligence pursuant to Rule 6,' after "Rule 6'; and

(2) in paragraph (3)--
(A) in subparagraph (A)(ii), by inserting "or of a foreign

government' after “(including personnel of a state or
subdivision of a state';

(B) in subparagraph (C)(i)--

(1) in subclause (I), by inserting before the semicolon
the following: “or, upon a request by an attorney for
the government, when sought by a foreign court or
prosecutor for use in an official criminal
investigation';

(ii) in subclause (IV)--

(D) by inserting “or foreign' after "may disclose



a violation of State';

(IT) by inserting "or of a foreign government'
after “to an appropriate official of a State or
subdivision of a State'; and

(IIT) by striking “or' at the end;

(ii1) by striking the period at the end of subclause
(V) and inserting *; or'; and

(iv) by adding at the end the following:

(V1) when matters involve a threat of actual or
potential attack or other grave hostile acts of a

foreign power or an agent of a foreign power, domestic
or international sabotage, domestic or international
terrorism, or clandestine intelligence gathering
activities by an intelligence service or network of a
foreign power or by an agent of a foreign power, within
the United States or elsewhere, to any appropriate
federal, state, local, or foreign government official

for the purpose of preventing or responding to such a
threat."; and

(C) in subparagraph (C)(iii)--
(1) by striking "Federal';

(i1) by inserting “or clause (i)(VI)' after "clause
(1)(V)'; and

(111) by adding at the end the following: *Any state,
local, or foreign official who receives information
pursuant to clause (i)(VI) shall use that information
only consistent with such guidelines as the Attorney
General and Director of Central Intelligence shall
jointly issue.".

SEC. 896. AUTHORITY TO SHARE ELECTRONIC, WIRE, AND ORAL
INTERCEPTION
INFORMATION.

Section 2517 of title 18, United States Code, is amended by adding at
the end the following:



*(7) Any investigative or law enforcement officer, or other Federal
official in carrying out official duties as such Federal official, who
by any means authorized by this chapter, has obtained knowledge of the
contents of any wire, oral, or electronic communication, or evidence
derived therefrom, may disclose such contents or derivative evidence
to a foreign investigative or law enforcement officer to the extent
that such disclosure is appropriate to the proper performance of the
official duties of the officer making or receiving the disclosure, and
foreign investigative or law enforcement officers may use or disclose
such contents or derivative evidence to the extent such use or
disclosure is appropriate to the proper performance of their official
duties.

'(8) Any investigative or law enforcement officer, or other Federal
official in carrying out official duties as such Federal official, who
by any means authorized by this chapter, has obtained knowledge of the
contents of any wire, oral, or electronic communication, or evidence
derived therefrom, may disclose such contents or derivative evidence
to any appropriate Federal, State, local, or foreign government
official to the extent that such contents or derivative evidence
reveals a threat of actual or potential attack or other grave hostile
acts of a foreign power or an agent of a foreign power, domestic or
international sabotage, domestic or international terrorism, or
clandestine intelligence gathering activities by an intelligence
service or network of a foreign power or by an agent of a foreign
power, within the United States or elsewhere, for the purpose of
preventing or responding to such a threat. Any official who receives
information pursuant to this provision may use that information only
as necessary in the conduct of that person's official duties subject

to any limitations on the unauthorized disclosure of such information,
and any State, local, or foreign official who receives information
pursuant to this provision may use that information only consistent
with such guidelines as the Attorney General and Director of Central
Intelligence shall jointly issue.'.

SEC. 897. FOREIGN INTELLIGENCE INFORMATION.

(a) DISSEMINATION AUTHORIZED- Section 203(d)(1) of the Uniting and
Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism (USA PATRIOT ACT) Act of 2001 (Public
Law 107-56; 50 U.S.C. 403-5d) is amended by adding at the end the
following: *Consistent with the responsibility of the Director of

Central Intelligence to protect intelligence sources and methods, and

the responsibility of the Attorney General to protect sensitive law
enforcement information, it shall be lawful for information revealing

a threat of actual or potential attack or other grave hostile acts of



a foreign power or an agent of a foreign power, domestic or
international sabotage, domestic or international terrorism, or
clandestine intelligence gathering activities by an intelligence
service or network of a foreign power or by an agent of a foreign
power, within the United States or elsewhere, obtained as part of a
criminal investigation to be disclosed to any appropriate Federal,
State, local, or foreign government official for the purpose of
preventing or responding to such a threat. Any official who receives
information pursuant to this provision may use that information only
as necessary in the conduct of that person's official duties subject

to any limitations on the unauthorized disclosure of such information,
and any State, local, or foreign official who receives information
pursuant to this provision may use that information only consistent
with such guidelines as the Attorney General and Director of Central
Intelligence shall jointly issue.".

(b) CONFORMING AMENDMENTS- Section 203(c) of that Act is amended--

(1) by striking “section 2517(6)" and inserting “paragraphs (6)
and (8) of section 2517 of title 18, United States Code,'; and

(2) by inserting “and (VI)' after Rule 6(e)(3)(C)(i)(V).

SEC. 898. INFORMATION ACQUIRED FROM AN ELECTRONIC
SURVEILLANCE.

Section 106(k)(1) of the Foreign Intelligence Surveillance Act of 1978
(50 U.S.C. 1806) is amended by inserting after "law enforcement
officers' the following: “or law enforcement personnel of a State or
political subdivision of a State (including the chief executive

officer of that State or political subdivision who has the authority

to appoint or direct the chief law enforcement officer of that State

or political subdivision)'.

SEC. 899. INFORMATION ACQUIRED FROM A PHYSICAL SEARCH.

Section 305(k)(1) of the Foreign Intelligence Surveillance Act of 1978
(50 U.S.C. 1825) is amended by inserting after "law enforcement
officers' the following: or law enforcement personnel of a State or
political subdivision of a State (including the chief executive

officer of that State or political subdivision who has the authority

to appoint or direct the chief law enforcement officer of that State

or political subdivision)'.



