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DISCUSSION: ' The application was denied by the District Director,
Miami, Florida, who certified his. decision to the Associate
Commissioner, Examinations, for review. The district director’s
decision will be affirmed.

The applicant is a native and citizen of Cuba who f11ed this
application for adjustment of status to that of a lawful permanent
resident under section 1 of the Cuban Adjustment Act of November 2,
1966. This Act provides for the adjustment of status of any allen
who is a native or citizen of Cuba and who has been inspected and
admitted or paroled into the United States subsequent to January 1,
1959, and has been physically present in the United States for at
least cone year, to that of an alien lawfully admitted for permanent
residence if the alien is eligible to receive an immigrant visa and
is adm1551ble to the United States for permanent re51dence

The district director determined that the appllcant was not
eligible for adjustment of status because he failed to establish
that he was inspected and admitted or paroled into the United.
States. The district director, therefore, denied the application.

In response to the notice of certification, counsel | requests
further communication regarding the status of the appllcant g case.

The application for adjustment of status, filed on August 20, 1996,
shows that the applicant entered the United States w1thout
inspection on November 29, 1986, near McAllen, Texas. The
applicant states in this application that she was inspected by an
officer of the Service in Miami, Florida, on December 1, 1986.

To establish his c¢laim that he was inspected, the applicant
furnished a copy of the I-94 portion of the Record of Deportable
Alien (Form I-213) issued on December 1, 1986, upon filing of an
application for asylum, Form I-589. Thls form shows ;that the
applicant claimed to have entered the United States without
inspection near McAllen, Texas, on November 29, 1986.

The record reflects that the applicant appeared at the Immigration
Service at Miami, Florida, two days later, on December 1, 1986,
The applicant, however, did not arrive at a designated port of
entry as provided in section 275 of the Immigration and Nationality
Act, 8 U.8.C. 1325, but rather, she entered the United States by
crogsing the Mexican border into McAllen, Texas, and no evidence
was furnished to establish that he was 1nspected at the McAllen
port of entry. It was held in Matter of O-, 1 I&N Dec. 617 (BIA
1943), that when an alien enters the United States within the
limits of a city designated as a port of entry,. but at a point
where immigration officers are not located, the applicable charge
is entry without: inspection. See also Matter of @ Estrada-
Betancourt, 12 I&N Dec. 191 (BIA 1967); Matter of Pierre, 14 I&N
Dec. 467 (BIA 1973). '




The applicant bears the burden of proving that he in fact presented
himself for inspection as an element of establishing eligibility
for adjustment of status. Matter of Arequillin, 17 I&N Dec. 308
(BIA 1980). The applicant has failed to meet that burden.

It is, therefore, concluded that the applicant was not inspected
and admitted or parcvled into the United States. The applicant .
filed an application for waiver of grounds of inadmissibility (Form -
I-601) on August 20, 1996, based on his entry to the United States
withcut inspection. The adjudication of the waiver application
falls within the jurisdiction of the director. However, there is
ne waiver available to an alien found statutorily ineligible for
adjustment of status on the basis that he was not inspected and
admitted or parcled into the United States. Consequently, the
applicant is not eligible for the benefit sought. The decision of
the district director tc deny the application will be affirmed.

ORDER: The district director's decisgion-is affirmed.




