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INSTRUCTIONS: Cy

This is the decision in your case, All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office,

If you beheve the law was mappropnaiely applied or the analysis used in reaching the decision was inconsistent with
the mformauon provided or with precedent decisions, you may file a motion to reconsider. Such a moticn must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be fiIed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R, 103.5(a)(1}(i).

If you have new or additicnal information whlch you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documemary evidence. Any motion to recpen must be filed within 3¢ days of the decision that the motion seeks 1o

. recpen, except that failure to file before this period expires may be excused in the discretion of the Service where it is

demanstrated that the delay was reasonable and beyond the control of the applicant or petitioner. 1d.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required
undnler 8 C.F.R. 103.7.

FOR THE ASSCCIATE COMMISSIONER,
EXAMINAZIONS

ghce M. O’Reilly, Director
Adffinistrative Appeals Office
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DISCUSSION: - The employment- based 1mm1grant visa petltlon was
denied by the Director, California Service Center, and is now
before the Associate Commissioner for Examinations on appeal. The
appeal will be dismissed.

The petitioner seeks to cla551fy the beneficiary pursuant to
section 203 (b) (2) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1153(b) (2), as a member of the professions helding an
advanced degree. The petitioner is a cbmputer consultant. 1t
seeks to employ the beneficiary permanently in the United States as
a gystem analyst/programmer The director found that the position

. does not require the services of a member of the professions

holdlng an advanced degree.

Oh appeal, counsel submits a duplicate petition, except that it is
marked as one for a skilled worker.

i

i

Section 203 (k) of the Act states in pertinent part that:

i (2) Aliens Who Are Members of the Professions Holding Advanced
Degrees or Aliens of Exceptional Ability. --

(A) In General. -- Visas shall be made available . . . to
: gqualified immigrants who are members of the professions
¢ holding advanced degrees or their equlvalent or who because of
their exceptional ability in the sciences, arts, or business,
i will substantially benefit prospectively the national eccnomy,
: cultural or educational 1nterests, or welfare of the United
§ States, and whose services in the sc1ences, arts, professions,
: or bus1ness are sought by an employer in the United States.

The requlation at 8 C.F.R. 204.5(k) (4) (i} states, in pertinent
part

S

gThe job offer portion of the 1nd1v1dual 1abor certification,

iSchedule A application, or Pilot Program application must
‘demonstrate that the job requires a profe551onal holding an
advanced degree or the eguivalent.

i
f

The petiticner indicated on the Form ETA-750 application for: labor
certification that the p081t10n in questlon requlred a bachelor of
science degree in computer science or engineering and four years of
experlence in the job offered. Therefore, the positicn does not
requlre an advanced degree or 1ts equlvalent

The director denied the petition on December 14, 1997, based on the
above grounds. On appeal, counsel maintains that "a typing error
inadvertently occurred and the Petition was intended to be filed
under Sectior 203(b)(3)(A)(11) Profesgsional, therefore, the
attached Petition is marked in Part 2(e) A skilled worker or
profe551ona1 "
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Counsel’s argﬁment is nect supported by the record. A letter from
the petitioner accompanying the petition as originally filed refers
to the petition as: "Seccond Employment based preference petition.”

. There is no provision in statute, regulation, or administrative
- case law which permits a petitioner to change the classification

sought after a petition has been filed. As the Service cannot
consider alternative classifications during or after the
adjudication of a petition, the beneficiary’s eligibility for a

- separate classification will not be considered.

. In this case, the  petiti0ner indicates that the education

requirement for the proffered position is a Bachelor’s degree.

Four years of experience is required. As the petiticner has not
established that the proffered position requires either a
- professional holding an advanced degree or its equivalent, or a
-person of exceptional ability, the petition may not be approved
~under section 203(b) (2} of the Act. _

:The burden of proof in these proceedings rests solely with the
‘petitioner. Section 291 of the Act, 8 U.S8.C. 1361. Here, the
‘petitioner has not sustained that burden. Accordingly, the appeal
'will be dismissed.

ORDER : The appeal is dismissed.




