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INSTRUCTIONS:

This is the decision in your case. - All documents have been returned to the ofﬁce which originally demded
Any further i mquxry must be made to that office. o

your case.
S

If you believe the law was inappropriately applied or the analysis used in reaching the demsmn was mconsmtem with the _

information provided or with precedent decisions, you may file a motion to reconsider. Such a motion mug

t state the

{
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed

- within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103. 5(a)(1)(1)

If you have new or additional information which you wish to have considered, you may file a molion to reopen. Such .
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavxts or other

documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks.
except that failure to file before this period expires may be excused in the discretion of the Service %

Any motion must be filed wnh the office which orlgmally decided your case along with a fee of $1 10 as requ
8 C.FR. 103.7. |
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Terrance M. O’Reilly, Director
 Administrative Appeals Office

to reopen,
here it is

ired under




~ presented in the previous proceeding.!

. _ C .
‘DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center. A subsequent appeal was .
dismissed by the Associate Commissioner for Examinations. The

matter is now before the Associate Commissioner on a motion to
reopen. The motion will be dismissed. T

\

The petitioner is a native and citizen of Jamaica who is seeklng
classification as a special immigrant pursuant to section’
204 (a) (1) (A) (1ii) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1154 (a) (1) (A) (iii), as the battered spouse of a United.
States citizen. '

The director denied the petition after determlnlng that the'
petitioner has failed to establish that she: (1) is eligible for
immigrant classification under section 201(b) (2) (A) (i) or
203(a) (2) (A), 8 U.S.C. 1151(b) (2) (A} (i) or 1153(a) (2) (A) based on
that relatlonshlp, (2) is a person whose deportation (removal)
would result in extreme hardshlp to herself, or tc her child; and
(3) entered into the marriage to the citizen or lawful permanent
resident in good faith. The director, therefore, denled the
petition. . . I
Upon review of the record of proceeding, the Assoclate Commlsgloner
concurred with the director’s conclusion and denled the petition on
September 30, 1999. '

On motion, counsel asserts he has provided all documehfatibn

available in suppert of the petition. He submits a letter from.
Kings County Hospital indicating that the petitioner has been
treated at their facility for the last two years for psychotlc
depression. o

" Pursuant to 8 C.F.R. 103.5{a) (2), a motion to rebpen must Stéte the

new facts to be proved at the reopened proceedings and be supported
by affidavits or other documentary evidence. A motion that does
not meet applicable requirements shall be dismissed. 8 C.F.R.
103.5(a) (4). \ 3

Based on the plaln meanlng of "new," a new fact is held to be | aa
fact that was not available and could rniot have been dlscovered or

When used in the context of a motion to reopen in analogous legal
disciplines, the terminology "new facts" or "new evidence" has been
determined to be evidence that was previously unavailable :during
the prior proceedings. In removal hearings and other proceedings
: |

o _ | 3
The word "new" is defined as "1. having existed or been’
made for only a short time.... 3. Just discovered, found, or |
learned <new evidence> ...." WEBSTER'S II NEW RIVERSIDE UNIVERSITY 1

1

. DICTIONARY 792 (1984) {(emphasis in original). 1
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before the Board of Immigration Appeals, "[a]l motion to reopen
proceedings shall not be granted unless it appears to the Board
that evidence sought to be offered is material and was not:
available and could not have been discovered or presented at the
former hearing...." 8 C.F.R. 3.2 (199%99). In examining the
authority of the Attorney General to deny a motion to reopen in
deportation proceedings, the Supreme Court has found that the

appropriate analogy in criminal procedure would be a motion for a
new trial on the basis of newly discovered evidence. INS v.
Doherty, 502 U.S. 314, 323 (1992); INS v. Abudu, 485 U.S. 94, 100"

(1988). 1In federal criminal proceedings, a motion for a new trial

based on newly discovered evidence "may not be granted
unless....the facts discovered are of such nature that they will
probably change the result if a new trial is granted,....they have -
been discovered since the trial and could not by the exercise of
due diligence have been discovered earlier, and....they are not
merely cumulative or impeaching." Matter of Coelho, 20 I&N Dec.
464, 472 n.4 (BIA 1992) (quoting Taylor v. TIllinois, 484 U.S. 400,
414 n.18 (1988)). |

| .

On motion, counsel submits a letter from Kings County Hoepltal
indicating that the petitioner has been treated at their facility
for the last two years for psychotic depression. Counsel claims
that if the petitioner is removed from the United States, her.
treatment will then be discontinued and her present emotional state
will rapidly deteriorate and eventually go out of her mind and/or

possibly die. A review of this evidence submitted on motiocn
reveals no fact that could be considered "new" under 8 C.F.R.
103.5(a) (2). The evidence submitted was previously available and

could have been discovered or presented in the previous proceeding.
Also, this evidence, furnished on motion, does not establish that
the petitioner entered into the marriage to the citizen in good
faith. For these reasons, the motion may not be granted '

‘Motiocns for the reopening of immigration proceedings are disfavored

for the same reasons as are petitions for rehearing and motions for

a new trial on the basis of newly discovered evidence. INS v.
Dcherty, supra, at 323 (citing INS v. Abudu, 485 U.S. at 107-108).

A party seeking to reopen a proceeding bears a "heavy burden." INS
v. Abudu, supra, at 110. ‘

|

_ ¥ .-
In visa petition proceedlngs the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section

291 of the Act, 8 U.S.C. 1361. Here, that burden has not been met

ORDER: The motion is dismissed.




