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DISCUSSION: The preference visa petition was denied by the
Director, Texas Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed. ‘

The petitioner is engaged in the business of painting and
remodeling. It seeks to extend its authorization to employ the

beneficiary temporarily in the United States as its president. The

director determined that the petitioner had not established that
the beneficiary will be employed in a managerial or executive
capacity. ' '
On appeal, counsel argues that the beneficiary qualifies as a
manager and/or executive under the definition contained in the
regulations. ‘

To establish eligibility under section 101(a) (15) (L) of the
Immigration and Nationality Act (the Act), 8 U.S8.C. 1101 (a) (15) (L),
the petitioner must demonstrate that the beneficiary, within three
. Years preceding the beneficiary’s application for admission into
the United States, has been employed abroad in a qualifying
managerial or executive capacity, or in a capacity . involving
specialized knowledge, for one continuous year by a qualifying
- organization and seeks to enter the United States temporarily in
order to continue to render his or her services to the same
employer or a subsidiary or affiliate thereof in a capacity that is
managerial, executive, or involves specialized knowledge.

8 C.F.R. 214.2(1)(3) states that an individual petition filed on
Form I-129% shall be accompanied by:

(i) Evidence that the petitioner and the organization which
employed or will employ the alien are qualifying organizations
as defined in paragraph (1) (1) {(ii) (@) of this section.

(ii) Evidence that the alien will be employed in an executive,
managerial, or specialized knowledge capacity, including a
detailed description of the services to be performed.

8 C.F.R. 214.2(1) (14) (ii) states that a visa petition under section
101(a) (15) (L) which involved the opening of a new office may be
extended by filing a new Form I-129, accompanied by the following:

(A) Evidence that the United States and foreign entities are
still qualifying organizations as defined - in paragraph
(1) (1) (ii) () of this section; '

(B) Evidence that the United States entity has been doing
business as defined in paragraph (1) (1) (ii) (H) of this section
for the previocus year;
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(C) A statement of the duties performed by the beneficiary for
the previous year and the duties the beneficiary will perform
under the extended petition;

{D) A statement describing the staffing of the new operation,
including the number of employees and types of positions held
accompanied by evidence of wages paid to employees when the
beneficiary will be employed in a managerial or executive
capacity; and

(E) Evidence of the financial status of the United States
operation.

The United States petitioner was incorporated in 1997 and states
that it is a wholly-owned subsidiary of Estacao Verde Paisagismo
Ltda., located in Brazil. The petitioner declares two employees
and approximately $8,368 in gross revenues. The petitioner seeks
to extend the petition’s validity and the beneficiary’s stay for
one year at an annual salary of $24,000.

The issue in this proceeding is whether the benef1c1ary will be
performing managerial or executive duties. : -

‘Section 101(a)(44) (A) of the Act, 8 U.S.C. 1101(a)(44) (A),
; provides- : ' ' o

The term "managerlal capa01ty" means an assignment-within an
organlzatlon in which the employee primarily-- :

(1) manages the organization, or a  department,
subdivision, function, or component of the organization;

(ii) = supervises and controls the work of other
gsupervisory, professional, or managerial employees, or
manages an essential function within the organization, or
a department or subdivision of the organization; A

(iii) if another employee or other employees are directly
supervised, has the authority to hire and fire or
recommend those as well as other personnel actions (such
as promotion and leave authorization), or if no other
employee is directly supervised, functions at a senior
level within the organizational hierarchy or with respect
to the function managed; and

(iv) exercises discretion over the day-to-day operations
of the activity or function for which the employee has
authority. A first-line supervisor is not considered to
be acting in a managerial capacity merely by virtue of
the supervisor’s supervisory duties unless the employees
superv1sed are professional.
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Section 101(a) (44)(B) of the Act, 8 U.S.C. 1101 (a} {44) (B),
provides: :

The term "executive capacity" means an assignment within an
organization in which the employee primarily-- :

(1) directs the management of the organization or a major
component or function of the organization;

(ii) establishes the goals and policies of the
organization, component, or function;

(iii) exercises wide latitude in discretionary
decision-making; and

(iv) receives only general supervision or direction from
higher level executives, the board of directors, or
stockholders of the organization. : 1

The petitioner described the beneficiary’'s prospective duties as
"in charge of whole operation; hiring, training, all management and
technical problems." : .

In response to a Service request for additicnal evidence that the
beneficiary is acting in a managerial or executive capacity, the
petitioner submitted tax returns and an organizational chart.

In the denial, the director stated that the tax returns listed no-
employees, and that the organizatiocnal chart listed no employeesg’
names, even the beneficiary’s. The director further noted that
other than the beneficiary’s title, the record did not establish
that the beneficiary would be working at a senior level within the
organization. The director concluded that the petitioner had not
sufficiently shown that the beneficiary would be managing or

directing professional or managerial employees.

On appeal,  counsel for the petitioner submits a brief and
additional evidence. Counsel reiterates the claim that the
evidence submitted supports a finding that the beneficiary has been
and will be employed in a managerial or executive position.
Counsel further states that:

The U.S. Company is a small organization and at initial set up
had some troubles in organizing its operations.  In fact,
enclosed please find three social security cards of three
employees who were and are employed by the Petitioner and
directly supervised by the Beneficiary. (See enclosed Exhibit
H). The Petitioner’s only mistake was that it was not properly
advised that all employees even though paid in cash must be
sent the appropriate tax documents. The Petitioner is now in
the process of correcting this error with the Internal Revenue
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Service by and through a qualified CPA.

On review, the record as presently constituted is not sufficient to
demonstrate that the beneficiary will be employed in a primarily
managerial or executive capacity. In place of a detailed
description of the actual services that the beneficiary is to
perform, the petitioner has provided a vague and general
description of the beneficiary’'s duties that merely paraphrases
aspects of . the regulatory definition of manager and executive
duties. The petitioner has not provided a letter or business plan
that describes the nature of the enterprise or the specific
activities of its employees. Regarding the claimed managerial
duties, the petitioner has not provided a description of the job
duties of the subordinate staff to demonstrate that the beneficiary
will supervise and control the work of other supervisory,
professional, or managerial employees. Regarding the claimed
executive duties, the petitioner has not submitted evidence to
establish that the beneficiary directs the management of the

~organization or establishes the gocals and policies of the

organization. On appeal, the petitioner did not submit any
additional evidence which would support a finding that the
beneficiary is to be employed in a primarily managerial or
executive position. Without substantial documentation illustrating

- the petitioner’s business and the beneficiary’s proposed duties, it

cannot be concluded that the requirements for this nonimmigrant
classification have been satisfied. Simply going on record without
supporting documentary evidence is not sufficient for the purpose
of meeting the burden of proof in these proceedings. Matter of
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972).

The record contains insufficient evidence to demonstrate that the
beneficiary has been employed in a primarily managerial or
executive capacity. Further, the record is not convincing in
demonstrating that the beneficiary’s duties in the proposed
position will be primarily managerial or executive in nature. The
description of the duties to be performed by the beneficiary in the
proposed position does not persuasively demonstrate that the
beneficiary will have managerial control and authority over a
function, department, subdivision or component of the company.
Further, the record does not sufficiently demonstrate that .the
beneficiary will manage a subordinate staff of professional,
managerial, or supervisory personnel who will relieve him from
performing non-qualifying duties. The Service is not compelled to
deem the beneficiary to be a manager or executive simply because
the beneficiary possesses a managerial or executive title. The
petitioner has not established that the beneficiary has been or
will be employed in a primarily managerial or executive capacity.

In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section
231 of the Act, 8 U.S.C. 1361. The petitioner has not sustained
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| that burden. _ _ _ |

ORDER: The appeal is dismissed.




