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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate

Commissioner for Examihations on appeal The appeal will be

dismissed.

The petltloner is a citizen of the United States. The beneficiary
is a native and citizen of the Philippines.: The director
determined that the beneficiary was not legally able to marry the
petitioner at the time the petltlon was filed.

On appeal, the petltloner states that the beneficiary is going to
get her first marriage annulled. The petitioner requests that the
Service allow the case to remain open until he can submit the
annulment papers.

Section 101(a)(15)(K) of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1101{a) (15) (K), defines "fiancee" as:

An alien who is the fiancee or fiance of a citizen of the
United States and who seeks to enter the United States
solely to conclude a valid marriage with the petitioner
within ninety days after entry....

The Petition for Alien Fiance(e) (Form I-129F) was filed with the
Service on July 30, 1999 and indicates that the beneficiary was
previously married to” The record contains
the beneficiary s marriage certificate which reflects the date of
marriage as February 23, 1989. The record does not contain the
beneficiary’s final dlvorce decree. Therefore, the beneficiary was

not legally able to marry the petltloner at the time the petition
was filed.

' The regulation at 8 C.F.R. 103.2(b) (12) states_in pertinent part

that:
An appllcatlon or petition shall be denied where evidence
submitted in response to a request for initial evidence
does not establish filing eligibility at the time the
_application or petition was filed....

The petitioner submitted two affidavits. One of the affidavits

established that the beneficiary and her prior spouse agreed to
separate The other affidavit established the beneficiary’s ex-
spouses’s consent to her marrying again. Since the evidence
submitted does not establish that the beneficiary's marriage to
terminated prior to the petition’s flllng
ate, the petition cannot be approved. Further, there is no
statute or regulatlon which allows this case to remain open until-
such ev1dence is received.




The burden of proof in these_proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not met that burden. :

ORDER: - The appeal is dismissed.



