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This is the decision in your case. All documents have been returneé td %g%ﬁce which orlgmally dec1ded your case,
Any further inquiry must be made to that office.

~ If you believe the law was mapproprlately applied or the analysis used in reaching the decision was mconsmtent wrlh

the information providéd or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must -
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103. 5(a)(1)(1)
|

If you have new or additional mformanortr which you wish to have considered, you may file a motion to reopen ' Such
a motion must state the new facts to be proveq,at the reopened proceeding and be supported by affidavits or other
documentary evrdence Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id. L w

HL O
Any motion must be filed with the ofﬁce' thich originally decided your case along with a fee of $110 as retiuir'ed
under 8 C.F.R. 103.7. . o
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DISCUSSION: The visa petition to classify the beneficiary as an
immediate relative was:denied by the District Director, New York,:
New York. The matter is now before the Associate Comm1s51oner for
Examinations on appeal The appeal will be dismissed.

The Petition to Clas51fy Orphan as an Immediate Relative (Form
I-600) was properly filed on June 19, 1998. The petitioner is a 57
year-old married citizen of the Unlted States, who had one prev1ous
marriage. The beneficiary, who at this time is nine years old, was
born in Port-au-Prince, Haiti, on December 7, 1990.. | The

beneficiary’s biological father, | and
biological mother, are sti iving. |The
record contains an English translation of an adoption certificate

which indicates that the beneficiary was adopted in Haiti on ‘May
17, 1994. The district director denied the petition after
determining that the benef1c1ary does not meet the statutory
definition of "orphan"'since she has two living, legal parents who
have not abandoned her. :

On appeal, counsel argues that since the natural fatherw has
irrevocably released the beneficiary for emigration and adoption,
the natural mother iS'a sole parent as defined by the statute..

Section 101(b) (1) (F) of the Immigration and Natlonallty Act (the
Act), 8 U.Ss.C. 1101(b)(1)(F) defines orphan in pertinent part as:

a child, under the age of gixteen at the time .a petltlon L
is filed in hie behalf to accord a classification as an

immediate relative under section 201(b), who is an orphan |
because of the death or disappearance of, abandonment or
desertion by, or separation or loss from, both parents,
or for whom the sole or surviving parent is incapable of
providing the proper care and has in writing 1rrevocably L
released the Chlld for emlgratlon and adoption..

The regulation at 8 C.F.R. 204.3(b) states that:

Sole parent means the mother when it is established that
the child is illegitimate and has not acquired a parent
within the meaning of section 101(b) (2) of the Act. An
illegitimate child shall be considered to have a sole
parent if his or.her father has severed all parental
ties, rights, duties, and obligations to the child, or if
his or her father ‘has, in writing, irrevocably released
the child for emigration and adoption. This definition
is not applicable to children born in countries which
make no distinction between a child born in or out of
wedlock, since all such chlldren are considered to be
1eg1t1mate




The Presidential Decree of January 27, 1959, abolished all legal
distinctions for Haitian children whether born in or out of wedlock
except for the offspring of adulterous or incestuous relations. In
Matter of Richard, 18 I&N Dec. 208 (BIA 1982), the Board recognized
the effect of the decree and held that persons born out of wedlock
~in Haiti subsequent to January 27, 1959, and acknowledged by their
natural father are deemed legitimate children under section
101 (b) (1) (A) of the Act. See Matter of Cherismo, 19 I&N Dec. 25
(BIA 1984). : ‘

According to the Engllsh translation of the beneficiary’ s blrth
_certificate, on August 3, 1992, the beneficiary’s biological father
- -appeared before -the Mun1c1pal Magistrate of Southern Port-Au-
Prince, and declared himself to be the bioclogical father of the
beneficiary. Further, on February 18, 1993, the  English
translation of the extract from the minutes of the Clerk of the
Court, Eastern Port-Au-Prince, states that the biological father
appeared before the Judge of Eastern Port-Au-Prince, declared
himself to be the father of the beneficiary, and gave hlS consent
to the benef1c1ary s adoptlon

In this case, the_petltloner has not shown that the beneficiary is

illegitimate. The beneficiary’s biological father ‘has been

identified in the record and has acknowledged the beneficiary to be
his daughter. The record does not establish that the blologlcal

father had dlsappeared abandoned or deserted the child. :

to the emigration and adoption of the beneflclary renders the
biological mother the sole parent. However, as stated above, the
sole parent definition does not apply to children born in countrles
which make no distinction between children born in or out of
wedlock. Therefore, the beneficiary has two living, legal parents.

The regulation at 8 C.F.R. 204.3(b) states:

- Abandonment by both parents means that the parents have
willfully forsaken all parental rights, obligations, and
claims to the child, as well as all control over and
possession of theichild, without intending to transfer, |
or without transferring, these rights to any specific | :
person(s) . Abandonment must include not only the
intention to surrender all parental rights, obligations
and claims to the child, and control over and possession
of the child, but also the actual .act of surrendering
such rights, obligations, claims, control and possession. |
A relinguishment or release by the parents to the
prospective adoptive parents or for a specific adoption
does not constitute abandonment. Similarly, the
relinquishment or release of the child by the parents to.

"a third party for custodial care in anticipation of, or
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preparation for adoption does not constitute abandonment
unless the third party (such as a governmental agency, a
court of competent jurisdiction, an adoption agency, or
an orphanage) is authorized under the child welfare laws
of the foreign-sending country to act in such a capacity.
A child who is placed temporarily in an orphanage shall
not be considered to be abandoned if the parents express
an intention to retrieve the child, are contributing or |
attempting to contribute to the support of the child, or |
otherwise exhibit ongoing parental interest in the child.
A child who has been given unconditionally to an
orphanage shall be considered to be abandoned. o

The English translation of the extract from the minutes of |the
Clerk of the Court, Eastern Port-Au-Prince, dated February 18, 1993
states that the beneficiary’s biological mother and biological
father provided their consent to the adoption of the beneficiary by
the petitioner. The above regqulations state that a relinquishment
or release by the parents to the prospective adoptive parents or
for a specific adoption does not constitute abandonment.
Accordingly, the petitioner has not established that |the
beneficiary was abandoned by her parents within the meaning of 8
C.F.R. 204.3(b}. For this reason, the petition may not be
approved. - ‘ !

Further, the relinquishment or release of the child by the parehts‘
to a third party for custodial care in anticipation of,| or
preparation for, adoption does not constitute abandonment unless

‘the third party (such as a governmental agency, a court of

competent jurisdiction, an adoption agency, or an -orphanage) is
authorized under the child welfare laws of the foreign-sending
country to act in such a capacity. The record indicates that the
petitioner placed the beneficiary in the care of_
since 1993. The record . of proceeding as esent

constituted does not contain authorization that

can act in such a capacity under the child welfare laws of Haitj
Absent documentary evidence that can act in su

‘a capacity under the child welfare laws of Haiti, the beneficia y‘

cannot be considered to be abandoned. Consequently, the petltlon
has not established that the beneficiary is an "orphan" W1th1n t
meaning of section 101(b)(1)(F) of the Act.
Beyond the decision of the dlstrlct director, the petltlon cannot‘
be approved for other reasons. The record of proceeding does nit
contain proof of termination of the petitioner’s spouse’s fir

marriage, the beneficiary’s birth certificate, and the English
translation of the petitioner’s divorce decree. BAs the appeal will
be dismissed on the grounds discussed, these issues need not be
examined further. o
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The burden of proof ‘is on the petitioner to -estébliSh %the‘

beneficiary’s eligibility for classification as an orphan. Matter
of Annang, 14 I&N Dec. 502 (BIA 1973); Matter of Brantigan, 11! I&N
493 (BIA 1966); Matter of Yee, 11 I&N Dec. 27 (BIA 1964); Section
291 of the Act, 8 U.S.C. 1361. The petitioner has not sustained

that burden. Accordingly, the decision of the district director’

will not be disturbed.

ORDER: The appeal is dismissed.




