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DISCUSSION: The waiver application was denied by the Officer in
Charge, Monterrey, Mexico, and is now before the Associate
Commissioner for Examinations - on appeal. The appeal: will be
dismissed. P

The applicant is a native and citizen of Trinidad and Tobago who
was found by a consular officer to be inadmissible to the United
States wunder § 212(a)(9)(B) (i) (I} of the Immigration and
Nationality Act, (the Act), 8 U.S.C. 1182(a) {9) (B) (i) (1), for
having been unlawfully present in the United States for a'period of
more than 180 days but less than 1 year. The applicant is the
unmarried son of a naturalized United States citizen and is the
‘beneficiary of an approved preference visa petition. The :applicant
seeks the above waiver in order to reside in the United ‘States.

The officer in charge concluded that the applicant had failed to
establish that extreme hardship would be imposed on a quallfylng
relative and denied the application accordingly. ;

On appeal,-counsel argues that the refusal of admissicﬂ of the
applicant to the United States is causing the applicant’s mother
extreme hardship, and prospectively will cause her extreme hardship
"in the future. The applicant’s mother suffers from |chronic
illnesses and depression, exacerbated by her separation from the
applicant, which counsel asserts supports a finding ofjextreme
hardship. Counsel also asserts that the loss of a c¢lose bond with.
the applicant would contribute teo the prospect of extreme hardshlp
.to his mother if the waiver application is denied. Co :

" The record reflects that the applicant was in the United%States
without a lawful status from April 1, 1997 until December.e“1997

Section 212 (a) CLASSES OF ALIENS - INELIGIBLE FOR VISAS OR
ADMISSION. -Except as otherwise provided in this Act, aliens who are
ineligible under the following paragraphs are 1ne11g1b1e to receive
visas and ineligible to be admitted to the United States:|

(9) ALIENS PREVIOUSLY REMOVED. - ‘

(B) ALIENS UNLAWFULLY PRESENT. -

(i) IN GENERAL. Any' alien (other than an allen
lawfully admitted for permanent residence) who- P

(I) was unlawfully present in the United .
States for a period of more than 180 days but -
less than 1 year, voluntarily departed the
United States (whether or not pursuant to §
244 (e) [1254]) prior to the commencement of ! |
proceedings under § 235(b)(1) or § 240 |
[1229a], and again seeks admission within 3 {?
years of the date of such alien’s departure or . |
removal, is inadmissible. -



(v} WAIVER.-The Attorney General has sole discretion

to waive clause (i) in the case of an immigrant who!is

‘the spouse or son or daughter of a United States citizen

or of an alien lawfully admitted for permanent residence,

if it is established to the satisfaction of the Attorney

General that the refusal of admission to such immigrant

alien would result in extreme hardship to the citizen or

lawfully resident spouse or parent of such alien. No

court ‘shall have jurisdiction to review a decision ‘or

~action by the Attorney General regardlng a waiver under

this clause. : Wi
Section 212{a) {9) (B) of the Act was amended by the [Illegal
Immigration Reform and Immigrant Regponsibility Act (IIRIRA) of

© 1996 (IIRIRA). After reviewing the IIRIRA amendments to the Act

relating to fraud, mlsrepresentatlon and unlawful presence in the

- United States, and after noting the increased penalties Congress

has placed on such activities, including the narrowing of the
parameters for eligibility, the re-inclusion of the perpetual bar
in some instances, eliminating children as a consideration in
determining the presence of extreme hardship, and providing a
ground inadmissibility for unlawful presence (entry 'without
inspection) after April 1, 1997, it is concluded that Congress has
placed a high priority on reducing and/or stopping . fraud,
misrepresentation and unlawful presence of aliens in the Unlted
States. |

The Board has held that extreme hardship is not a definable;term of
fixed and inflexible meaning, and that the elements to ‘establish
extreme hardship are dependent upon the factes and circumstances of
each case. These factors should be viewed in light of the Board’'s
statement that a restrictive view of extreme hardship: is not
mandated either by the Supreme Court or by its own case law. See

- Matter of L.-O-G-, 21 I&N Dec. 413 (BIA 1996).

It is.noted that the requirements to establish extreme hardship in
the present waiver proceedings under § 212(a) (9) (B) (v) of the Act
do not include a showing of hardship to the alien as did former
cases involving suspension of deportation or- present , cases
involving battered spouses. Present waiver proceedings require a
showing of extreme hardship to the citizen or lawfully resident
spouse or parent of such alien.. This requlrement is identical to
the extreme hardship requlrement stipulated in the amended fraud
wailver proceedings under § 212(i) of the Act, 8 U.S.C. 1182(i).

In Matter of Cervantes-Gonzalez, Interim Decision 3380 (BIA 19399},
the Board recently stipulated that the factors deemed relevant in
determining whether an alien has established "extreme hardship" in
waiver proceedings under § 212(i) of the Act include, but are not
limited to, the following: (1) the presence cof a lawful permanent
resident or United States citizen spouse or parent in this country;
(2) the qualifying relative’s family ties outside the TUnited



States; (3) the conditions in the country or countries t0|Wthh the
qualifying relative would relocate and the extent of the quallfylng
relative’s ties in :such countries; (4) the financial.impact of
departure from this country; (5) and finally, - significant
conditions of health, particularly when tied to an unavailability
of suitable medical care in the country to which the quallfylng
relative would relccate.

The record indicates that the applicant and his mother_have]a close
relationship. She often travels to Trinidad to visit her son and
speaks to him by phone frequently. The travel and telephone bills
have become unmanageable and she has fallen behind on her telephone
service payments. Medical records indicate that the applicant’s
mother suffers a range of chronic ailments. The applicant’s
mother, her friends, and her neighbors attribute much of her
physical and emotional suffering to the separation from her | son.

A review of the documentation in the record, when considered in its
totality, fails to establish the existence of hardship' to the
applicant’s mother (the only qualifying relative) .caused by
separation that reaches the level of extreme as envisioned by
Congress 1if the applicant is not allowed to reside in the United
States. Having found the applicant statutorily ineligible for
relief, no purpose would be served in discussing whether he merits
a waiver as a matter of discretion. |

In proceedings for application for ‘waiver of grodnas of
1nadm1551b111ty under § 212(a) (9) (B) (v} of the Act, the burden of
proving eligibility remains entirely with the appllcant ‘See Matter
of T--8--¥--, 7 I&N Dec. 582 (BIA 1957). Here, the appllcant has
not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.




