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This is the decision in your case. All documents have
further inquiry must be made to that office.

If you believe the law was inappropriately applied or
information provided or with precedent decisions, y|
reasons for reconsiderationand be supported by any p
within 30 days of the decision that the motion seeks

If you have new or additional information which youl
motion must state the new facts to be proved at t
documentary evidence. Any motion to recpen must be
except that failure to file before this period expir
demonstrated that the delay was reasonable and beyo
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the analysis used in reaching the decision was inconsistent
pu may file a motion to reconsider. Such a motion must
ertinent precedent decisions. Any motion to reconsider mus
o reconsider, as required under 8 C.F.R. 103.5(a)(1)().

he reopened proceeding and be supported by afﬁdav1t§

md the control of the applicant or petitioner. Id.

been returned to the office which originally decided your case. Any

with the
fstate the
t be filed

wish to have considered, you may file a motion to reopén. Such a
or other
filed within 30 days of the decision that the motion seeks' 10 reopen,
bs may be excused in the discretion of the Service where it is

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required under

8 C.F.R. 103.7.
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- Human Rights and Humanitaria
On March 20, 19p2,
in his behalf listing his address as Yuba City, California.

DISCUSSION: The application

was denied by the Director, Vermont

Service Center, and is now bPefore the Associate Comm1551oner for

Examinations on appeal. The

appeal will be dismissed.

The applicant is a native ang citizen of- who arrlved wln the

United States without docume

ntation on January 25, 1992. He was

paroled into the United Statps and was scheduled for an exclusion

hearing.

The record contains an unfavorable response dated\March

19, 1992 to a request by an immigration judge for an adv1sory

opinion from the Director,
for asylum.

13, 1992, he was ordered ex

States in absentia by an immigration judge;

inadmissible under former §
Nationality Act (the Act}, 8

Office of Asylum Affairs, Bureau of
n Affairs on the applicant’s request
a $2,500 delivery bond was posted
-|On May
cluded and deported from the Unlted
therefore, he was
212(a) (C) (A) of the Immlgratlon and
U.S.C. 1182(a) (6} {(A) for hav1ng been

excluded and deported. The appllcant failed to depart.

A notice to surrender sent
California address in June
"unclaimed. " The  record rd
living in Massachuse
wag released on bond. The
change of address and the bg
1992, He moved -to

Massachusetts in August 1996
in September 1995 and is ths
for alien relative.

to the applicant at the Yuba Clty,
1992 was returned with the notatlon
flects that the applicant commenced
tts in April 1992 immediately after he
record fails to contain a notice of
nd was declared breached on July 22,
Magsachusetts in 1994 and to
The applicant married a U.S. citizen
beneficiary of an approved petition

The applicant seeks permission to reapply for

admission into the United States under § 212(a) {9) (A) (iii) of the

Act, 8 U.S.C.

The director determined that
favorable ones and denied th

On appeal, counsel states tha
sufficient weight to the favo
the hardship to the applican
states that the applicant ha
has paid his income taxes arl
than his one arrest.

On appeal, the applicant’s w
income she would be unable tdg
would be unable to visit the
and she would be solely resg
while he is away.

The record alsoc reflects tha
offense of Indecent Assaulf
resolved by means of a cont
gerved 20 hours of communit
supervised probation. Upor

probation the case was dismissed on September 30, 1998.

Section 212 (a} (9) ALIENS PRE}

1182 (a) (9) (A} (fidi}.

“he unfavorable factors outweighed the
e application accordingly. w

t the district director failed to give
rable factors and specifically ignored
t’s two minor step-children. Counsel
5 a long record of steady employment,
d has a clean criminal history‘pther
i fe states that without her husband’s
) make ends meet. She states that she
applicant due to the cost of airfare

onsible for herself and her children
o

t the appllcant was charged w1th the
L and Battery on a Child that was
inued without finding, or, cwof‘ He
y service was placed on 1 year of
E the successful completion of his

VIOUSLY REMOVED. -
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 provisions of § 212(a) (9) (A)

(A) CERTAIN ALIENS PREVI]

(i} ARRIVING ALIENS|.

removed under § 235(b)
proceedings under § 24
alien’s arrival in the U
admission within 5 years
within 20 years in the
removal or at any time i
of an aggravated felony)

(ii) OTHER ALIENS.
(i) who-

. (I} has been ¢
of the Act or any d

(IT) departed
order of removal ws

and who seeks admission
such alien’s departure o
such date in the case of
or at any time in the c
aggravated felony) is ip

(iii) EXCEPTION.-C
apply to an alien seekir
prior to the date of the
outgide the United State
foreign continuous terr
consented to the alien’sg

Section 212 (a) (9) (A) (ii) of f
been otherwise ordered remov
242 or 217 of the Act, 8 U.S8
under former § 236 of the Act)
been removed (or departed af
for 10 years,

Sections 212(a) (6) {A) and (B
and (B), were amended by |
Immigrant Responsibility Act
as § 212(a) (9) (A) (i) and (ii)
of Soriano, 21 I&N Dec. 516

of any legislation modifying
waiver applications adjudicat
that legislation, unless oth

became effective on September

-Any alien not described in clause
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QUSLY REMOVED. -

-Any alien who has been ordered
(1) [1225] or at the end of
0 [1229a] initiated wupon the
nited States and who again seeks
of the date of such removal (or
case of a second or subsequent
n the case of an alien conv1cted.
is inadmissible.

rdered removed under § 240
ther provision of law, or

|
]
the United States while an |
s outstanding, 1
I
|
within 10 years of the date of
r removal (or within 20 years of
a second or subsequent removal
ase of an alien convicted of an
ladmissible. ;
|
: |
lauses (i) and (ii) shall not
Ig admission within a peried if,;
alien’s reembarkation at a place
s or attempt to be admitted from -
itory, the Attorney General has
reapplying for admission. ;
- I
he Act provides that aliens who| have
=d, ordered deported under former §§
(b 1252 or 1187, or ordered excluded
8 U.S8.C. 1226, and who have actually
ter such an order) are inadmissible

\ \
|
1182 (a) (6)

of the Act, 8 U.S.C. ‘ (A)

the Tllegal Immigration Reform and
of 1996 (IIRIRA) and is now codified
According to the reasoning in Matter
BIA 1896; A.G. 1997), the provisions
the Act must normally be applled to
ed on or after the enactment date of
er instructions are prov1ded IIRIRA
30 1996. ‘

If the applicant had departed from the Unitéd States and remained

abroad for at least one year

ITRIRA amendments,
However,

the prese

prior to the implementation oﬁ the
nt application would be unnecessary.

the application is pending now and he is subject to the

ii} of the Act. j‘




" An appeal must be decided accprding to the law as it exists on the

date it is before the appellate body. See Bradley v. Richmond
School Board, 416 U.S. 696 710-1 (1%74). In the absence of
explicit statutory directign, an applicant’s ellglblllty is
determined under the statute in effect at the time his or her
application is £finally congidered. If an amendment makee‘ the
statute more restrictive afiter the application is filed, the
eligibility is determined under the terms of the amendment

Conversely, if the amendment [makes the statute more generous‘ the
application must be considered by more generous terms. Matter of
George, 11 I&N Dec. 419 (BIA 1965); Matter of Leveque, 12 I&N Dec.
633 (BIA 1968}.

| .
Prior to 19581, an alien who| was arrested and deported fré& the
United States was perpetually barred. In 1981 Congress amended
former § 212(a) (17) of the Apt, 8 U.8.C. 1182(a) (17), eliminated
the perpetual debarment and| substituted a waiting perlodl The
Service argued that most preckdent case law relating to permission
to reapply for admission was effectively negated by the new statute
in 1981, and as a consequence, granting of these appllcatlons
requlred an appllcant to meet a higher standard of ellglblllty
since the bar is no longer insurmountable.

A review of the 1996 IIRI amendments to the Act and\prlor
statutes and case law regarding permission to reapply‘ for
admission, reflects that Congress has (1) increased the bar to
admissibility and the waiting period from 5 to 10 years, (2} has
added a bar to admissibility for aliens who are unlawfully present
in the United States, and (3) has imposed a permanent bar to
admission for aliens who have been ordered removed and who
subsequently enter or attemp to enter the United States without
being lawfully admitted. It is concluded that Congress has placed
a high priority on reducing and/or stopping aliens from overstéylng

. their authorized period of stay and/or from being present 1n the

United States without a lawful admission or parole.

The Service has held that an ppllcatlon for permission to reapply
for admission to the United States may be approved when the
applicant establishes he or|she has equities within the Unlted
States or there are other favyorable factors which offset the‘fact
of deportation or removal &t Government expense and any: other
adverse factors which may exigt. Circumstances which are considered
by the Service include, but| are not limited to: the basis for
removal; the recency of remgval; the length of residence in the
United States; the moral character of the applicant; the alien’s
respect for law and order; the evidence of reformatlon and
rehabilitation; the existence|of family responsibilities w1th1n.the
United States; any inadmissibility to the United States under‘ ther
sections of the law; the hapdship involved to the alien and to
others; and the need for the applicant’s services in the United
States. Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973). An
approval in this proceeding |requires the applicant to establish
that the favorable aspects ouytweigh the unfavorable ones.

Ls an

It is appropriate to examine [the basis of a removal as well’
applicant’s general compliance with immigration and other | laws.
Evidence of ‘serious disregard for law is viewed as an adverse



- parties married after the co
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factor. Matter of Lee, 17 I&N|Dec. 275 (Comm. 1978). Family ties in
the United States are an [mportant consideration in deciding
whether a favorable exercise |[of discretion is warranted. Matter of
Acosta, 14 I&N Dec. 361 (D.D| 1973).

|

nal Commissioner held that such an
of disrespect for law. The Regional

In Matter of Tin, the Regi
unlawful presence is evidenc

Commissioner noted also that| the applicant gained an equity (job

experience) while being unlawfully present subsequent to‘ that
return. The Regicnal Commissipney stated that the alien obtained an
advantage over aliens seeking visa issuance abroad or who abide by
the terms of their admission while in this country. The Regional
Commissioner then concluded |that approval of an application for
permission to reapply for| admission would appear to be a
condonation of the alien’s acts and could encourage others to enter
without being admitted to work in the United States unlawfully.
Following Tin, an equity gained while in an unlawful status ¢an be
given only minimal weight. :

, |

The court held in Garcia-Lopel v. INS, 923 F.2d4 72 (7th Cir. ;991),
that less weight ie given to pquities acquired after a deportation
order has been entered. Further, the equity of a marriage and the
weight given to any hardship to the spouse is diminished if the
encement of deportation proceedings,
might be deported. Ghassan v.| INS,
cert. denied, 507 U.S. 971 (1993).

with knowledge that the alie
972 F.2d 631 (5th Cir. 1992)

It is alsc noted that the
Carnalla-Mufioz v. INS, 627 F.

Ninth Circuit Court of Appeals in
2d 1004 (9th Cir. 1980), held that an
after-acquired equity (referred to as "after-acquired family ties™)
in Matter of Tijam, Interim [Decision 3372 (BIA 1998) need not be
accorded great weight by the district director in considering
discretionary weight. The applicant in the present matter entered
the United States in 1992 without documents, was released onWbond,
immediately moved to another state, failed to appear for a hearing,
was ordered removed, failed tp depart and married a U.S. citizen in
September 1995 while in removal proceedings. He now seeks relief
based on that after-acquired|equity. |

The favorable factors in this matter are the applicant’s family
ties, the approved preference visa petition, and the prospect of
general hardship to the family.

The unfavorable factors in fthis matter include the applicant’s
entry into the United States 1n 1992 without documents, his failure
to appear for a hearing, his pbeing ordered removed, his failure to
depart and his lengthy presence in the United States without a
lawful admisgsion or parole. |The Commissioner stated in Matter of
Lee, sgupra, that he could| only relate a positive factor of
residence in the United States where that residence is pursuant to
a legal admission or adjustment of status as a permanent resident.
To reward a person for remainling in the United States in violation
of 'law, would seriously threaten the structure of alll| laws
pertaining to immigration.

S

The applicant’s actions in this matter cannot be_condoned His
equity {(marriage) gained while being unlawfully present in the




~ exercise of the Attorney Ger
" appeal will be dismissed.

United States (and entered in
be given only minimal weight.
supporting evidence that t]
unfavorable ones.

In discretionary matters, the
proving eligibility in terms ¢
are not outweighed by adverse
Dec. 582 (BIA 1957); Matter o
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to while in removal proceedingé ‘éan
The applicant has not established |by
he favorable factors outweigh\-the

. by :

| ‘ i

> applicant bears the full burdén@of-
f equities in the United States which
factors. See Matter of T-8-Y-,17 I&N

f Ducret, 15 I&N Dec. 620 (BIA 1976).

After a careful review of tl
applicant has failed to eg

ORDER: The appeal is dismisg

e record, it is concluded thaﬁ the
tablish he warrants the favorable
leral’s discretion. Accordingly, the

ed.




