U.S. Department of Justice

Immigration and Naturalization Service

"IN BEHALF OF APPLICANT:

-,

g,

o
W

Application for Permissi
“United States after |
212(a)(9)(A)({il)} of the
U.S.C. 1182(a)(9)(A)iii

APPLICATION:

INSTRUCTIONS:

This is the decision in your case. All documents have,
further inquiry must be made to that office.

If you believe the law was inappropriately applied or
information provided or with precedent decisions,
reasons for reconsideration and be supported by any p
within 30 days of the decision that the motion seeks

If you have new or additional information which you
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been returned to the office which originallfy decided your case. Any

{

j

the analysis used in reaching the decision was inconsistent with the
ou may file a motion to reconsider. Such
ertinent precedent decisions. Any motion to reconsider must be filed
to reconsider, as required under 8 C.F.R. '

'a motion must|state the

3

wish to have considered, you may file a motion to reopen. Such a

motion must state the new facts to be proved at fhe reopened proceeding and be supported by affidavits jor other

documentary evidence. Any motion to reopen must bg

filed within 30 days of the decision that the motion seeks to reopen,

except that failure to file before this period expires may be excused in the discretion of ‘the Service @/ﬁere it is

demonstrated that the delay was reasonable and beyd

Any motion must be filed with the office which orig
8 C.F.R. 103.7. '
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~deportation proceedings.

DISCUSSION: The application
Service Center, and a subs

Associate Commissioner for Examinations.

Agsociate Commissioner on a
denied and the order dismiss

The applicant is a native and
the United States without a 1
1989. He was apprehended by t
to show cause was issued in
failing to appear for the dep
the immigration judge ordereq
he is inadmissible under § 21
Nationality Act (the Act)
applicant was apprehended a
applicant was present in the
admission or parole on May
reapply for admission in viol
Nationality Act (the Act), 8

married a United States cfitizen on April 7,
On January 6, 1994, therappllcant appeared

deportation proceedings.

at the Beoise, Idaho Serv

On April 12, 1994,
voluntarily in 1lieu
documentation relating to the
to July 12, 1994, including a
Ciudad Juarez, Mexico, whi

he was granted until July 12,
of deportation.
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was denied by the Director, Nebraska
rquent appeal was dismissed by ithe
The matter is before ithe
motion to reopen. The motion will be

ing the appeal will be affirmed.

citizen of Mexico who was present in
awful admission or parole in December
hé Service in April 1992 and an order
his behalf on April 29, 1992. After
ortation hearlng on November 2, 1992,
1 him deported in absentia. Therefore
2(a}) (9) (A) (i1} of the Immlgratlon and
8 U.S.C. 1182(a)(9) (A)(ii}.] The
nd deported on April 14, 1993] The
United States again w1thout a lawful
15, 1993 and without perm1551on to
ation of § 276 of the Immigration and
U.5.C. 1326 {a felony). The appllcant
1993 while in

scheduled for
W

1994 to depart
Counsel had submitted
appllcant s voluntary departure‘prlor
notice from the American Consulate in
ch indicates that he needed| more

lce offlce and was

documentation to show that he would not become a public charge
Counsel also submitted documentation that the applicant remained in

Mexico through September 199#.

The applicant feloniously returned

to the United States again without hav1ng cbtained permission to
reapply for admission. He seeks permission to reapply for admission

into the United States under § 212{a) (9) (A) (iii)

U.S8.C. 1182{a) (9) (A) (iii).

The director determined that
favorable ones and denied

Associate Commissioner affirped that decision on appeal.

On motion,
voluntarily.

voluntarily prioxr to July 12

fact that the applicant made

and a date following his employment in Mexico in 1994,

of the Act, 8
“

: i
the unfavorable factors outwelghed the

the application accordlngly“ ' The

counsel states that the applicant did return to Mex1co.
The record indicates that the applicant departed

1994, This information confirms the
two felonious reentries, May 15, 1993
without

permission to reapply for admission. !

On motion,

counsel states that hardship to the applicant’s

.
family

was not discussed and the hardship far outwelghs any negatlves that

would be associated with him

Section 212 (a) (9) ALIENS PREVIOUSLY REMOVED. - I

(A) CERTAIN ALIENS PREVIOUSLY REMOVED. -

remaining in the United States.




(i) who-

(I} has been ordered removed under § 240
of the Act or any other provision of law, or j

(II) departed

order of removal wals outstandlng, |

and who seeks admission
such alien’s departure o

such date in the case of
or at any time in the case of an alien:convicted of an
~aggravated felony) is inadmissible.

(iii) EXCEPTION.-C

prior to the date of the
outside the United State

foreign continuous territory,
consented to the alien’s

_ K
Section 212(a) (9) (A) (ii) of the Act provides that aliens who
been otherwise ordered removed,

242 or 217 of the Act, 8 U.S.
under former § 236 of the Act,
been removed
for 10 years.

Section 212(a) {6) (B} of  the
amended by the Illegal

Respongibility Act of 1996
212 (a) (9) (A) (i) and (ii)
Sorianc, 21 I&N Dec.

waiver applications adjudicat
that legislation, unless oth

became effective on Septembern

An appeal must be decided acc
date it is before the appel
School Beoard, 416 U.S5. 696
explicit statutory directig
determined under the statutg
application is finally cons
statute more restrictive af
eligibility is determined 1
Conversely, if the amendment
application must be consider

George, 11 I&N Dec. 419 (BIA
633 (BIA 1968).

Prior to 1981, an alien who

United States was perpetually barred.
former § 212(a) (17) of the Act,

(ii) OTHER ALIENS.-Any alien not described in clauseﬁ

lauses
apply to an alien seeking admission within a period if;

(or departed affter such an order)

516 (BIA 1996; A.G.
any legislation modifying the Act must normally be applled
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the United States while an .

Ly
within 10 years of the date of ..
r removal (or within 20 years of
a second or subsequent removal

(i) and (ii) shall not
alien’s reembarkation at a place
5 or attempt to be admitted from
the Attorney General has

reapplying for admission.

have
ordered deported under former §8§
C. 1252 or 1187, or ordered excluded
B U.s.C. 1226, and who have actually
are inadmissible
1
Act, 8 U.s.C. 1182({(a} (6) (B), was
Immigration Reform and .Immlgrant
(IIRIRA) and is now codified|as §
of

.. Acdording to the reasoning in Matter

1997), of
to
ed on or after the enactment date of
or instructions are provided. IIRIRA
30, 1996. | E
R
ording to the law as it exists on the
late body. See Bradley v. Richmond
, 710-1 .(1974). In the -absence of
1, an applicant’s eligibility is
» in effect at the time his or her
idered. If an amendment makee ‘the
ter the application is £filed, ‘the
inder the terms of the amendment.
makes the statute more generous,:the
cd by more generous terms. Matter of

1965) ; Matter of Leveque, 12 I&N Dec.

the provisions

was arrested and deported frem;the
In 1581 Congress amended
8 U.s.C., 1182(a) (17), eliminated




‘ A review of the 1996 IIRI

.States or there are other fa

-others; and the need for th

~that the favorable aspects o

the perpetual debarment and| substituted a waiting perlod The
Service argued that most precedent case law relating to permlss1on
to reapply for admission was gffectively negated by the new statute
in 1981, and as a consequence, granting of these applications

required an applicant to meet a higher standard of ellglbllltY'
since the bar is no longer irsurmountable.

|
amendments to. the Act and: prlor
arding permission to reapply for
gress has (1) 'increased the bar to
period from 5 to 10 years, (2)'has
or aliens who are unlawfully present
3) has imposed a permanent bar to
ave been ordered removed and who
to enter the United States without
s concluded that Congress has placed
d/or stopping aliens from overstaying
ay and/or from being present in ‘the
1l admission or parcle.

statutes and case law re
admission, reflects that Co
admissibility and the waitin
added a bar to admissibility
in the United States, and
admission for aliens who
subsequently enter or attemp!
being lawfully admitted. It
a high priority on reducing a
their authorized periocd of s
United States without a lawt 5
pplication for permission to re5pp1y
States may be approved when ithe
she has equities within the United
orable factors which offset the fact
of deportation or removal &t Government expense and any, other
adverse factors which may exist. Circumstances which are con51dered
by the Service include, but| are not limited to: the basis for
removal; the recency of remgval; the length of residence 1n_the
United States; the moral character of the applicant; the alien’s
respect for law and order; the evidence of reformation and
rehabilitation; the existence|of family responsibilities within the
United States; any inadmissiblfility to the United States under other
sections of the law; the hardship involved to the alien and to
applicant’s services in the United
&N Dec. 371 (Reg. Comm. 1973). An
requires the applicant to establish

tweigh the unfavorable ones. |
[

The Service has held that an
for admission to the Unite
applicant establishes he or

States. Matter of Tin, 14
approval in this proceeding

It is appropriate to examine|the basis of a removal as well ES an
applicant’s general compliance with 1mm1grat10n and other‘laws
Evidence of serious disregard for law is viewed as an adverse:
factor. Matter of Lee, 17 I&N|Dec. 275 (Comm. 1978). Famlly ties in
the United States are an 1important consideration in de01d1ng
whether a favorable exercise |of discretion is warranted. Matter of
Acosta, 14 I&N Dec. 361 (D.D 1973) .
i

. E
The alien in Matter of Tin, |supra, re-entered the United States
after removal without being| admitted and without permission to
reapply for admission. The Reggional Commissioner held that such -an
unlawful presence is evidence of disrespect for law. The Regional
Commissioner noted also that| the applicant gained an equlty (job

"experience} while being unlawfully present subsequent to that

return. The Regional Commissipner stated that the alien obtained an
advantage over aliens seeking visa issuance abroad or who abide by
the terms of their admission while in this country. The Reglonal

,
A




Commissioner then concluded
permission to reapply for

o
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M
that approval of an appllcatlon for
admission would appear to be a

condonation of the alien’s actle and could encourage others to enter

without being admitted to wo
Following Tin, an equity gain
given only minimal weight.

The court held in Garcia-Lope3
that less weight is given to ¢
order has been entered. Furth
weight given to any hardship
parties married after the com

with knowledge that the alien might be deported. Ghassan v.

972 F.2d 631 (5th Cir. 1892},

It i=s also noted that the
Carnalla-Muficz v. INS, 627 F.

rk in the United States unlawfully.
bd while in an unlawful status ?an be
- s

r v. INS, 923 F.2d 72 (7th Cir. 1991),
rquities acquired after a deportation
er, the equity of a marriage and the
to the spouse is diminished if the
nencement of deportation proceedlngs,
'+ INS,

971 (1993).

cert. denied, 507 U.S.

Ninth Circuit Court of Appeals' in

2d 1004 (9th Cir. 1%80), held that an

after-acquired equity (referred to as "after-acquired family ties")

in Matter of Tijam,
accorded great weight by th

discretionary weight. The appg
the United States unlawfully
that after-acquired equity.

The favorable factors in thi
ties, the . absence

petition for alien relative,
to the family.

The unfavorable factors in

Interim Decision 3372

of a criminal
applicant’s presence to care

(BIA 1998) need not be
e district director in considering
licant in the present matter entered
in 1989, married his spouse in April

. 1993 while in deportation proceedings. He now seeks relief based on

s matter are the applicant’s famlly
record, the need for the
or three minor children, the approved
and the prospect of general hardship

this matter include the appllcant 8

unlawful entry, his failure tp appear for the removal hearing, his

failure to depart voluntarily

the first time, his deportation, his

two felonious reentries witho
Service authorization, his

lengthy presence in the Unite
parole.
could only relate a positiv

The Commissioner stared in Matter of lLee,

t permission, his employment without
second felonious reentry, and his
States without a lawful admission or
supra, that he
factor of residence in the United

States where that residence |is pursuant to a legal adm1851on or

adjustment of status as a permanent resident.

for remaining in the Unite
seriously threaten the
immigration.

The applicant’s actions in
equities (marriage and the

being unlawfully present in |the United States

structure of all laws

To reward a person
States in wviolation of law, | would
pertaining. to

_ a
his matter cannot be condoneéL His
irth of his children) gained while
{and entered into -

while in deportation proceedihgs) can be given only minimal weight.
The applicant has not established by supporting evidence that the

favorable factors outweigh the unfavorable ones.

In discretionary matters,,th
proving eligibility in terms
are not outweighed by advers

lj;
applicant bears the full burden of

f equities in the United States which

factors. See Matter of T-S-¥-, 7 I&N
.




|
Dec. 582 (BIA 1957); Matter of Ducret, 15 I&N Dec. 620 (BIA 1976) .
After a careful review of the record, it is concluded that the
applicant has failed to establish he warrants the favorable
exercise of the Attorney General’s discretion. Accordingly, the
order dismissing the appeal will be affirmed.

ORDER: The order of July| 30, 1999 dismissing the
appeal is affirmed.




