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the United States and intends to complete all his processing as an
immigrant.
Section 212(a) (9) ALIENS PREVIOUSLY REMOVED.- I

.P;ée 2

DISCUSSION: The appllcatlon as denied by the Director, Vermont
Service Center, and is now bpfore the Associate Comm1ss1oner for
Examinations on appeal. The gppeal will be dismissed.
|
The applicant is a native and citizen of Honduras who was present
in the United States withoyt a lawful admission or parole on
February 15, 1993. An Order tp Show Cause was issued in his behalf
on the same date. He was deported from the United States in
absentia on May 10, ,1993, therefore he is inadmissible under §
212 (a) (9) (A) (ii) of the Immigration and Nationality Act (the Act),
8 UU.8.C. 1182 (a) (9) (A) (ii). Warrant of Deportation was issued in
his behalf on June 8, 1993. The applicant failed to depart|and a
delivery bond posted in hisg behalf was declared breached. . The
applicant married a United States citizen on December 10, 15%6. A
petition for alien relative and application to register permanent
residence or adjust status filed on February 27, 1997 were denied -
for failure of the appllcant o appear for the scheduled interview.
The applicant seeks permissi n to reapply for admission into the
United States under § 212(a) (3) (A} (iii)} of the Act, 8 U.S.C.
1182 (a) (9) (A) (iii), to remain| in the United States with hlS spouse.

! \
The director determined that the unfavorable factors outwelghed the
favorable ones and denied the application accordingly.

On appeal, the applicant states that he is married to a c1tlzen of

(A) CERTAIN ALIENS PREV OUSLY REMOVED. -

(11) OTHER ALIENS. - ny alien not described in clause
(i) who-

(I) has been ordered removed under § 240
of the Act -or any other provision of law, or

.. (II} departed |the United States while an
order of removal was outstanding,

and who seeks admission|within 10 years of the date of
such alien’s departure or removal {or within 20 years of
such date in the case of a second or subsequent removal

or at any time in the se of an alien convicted of an
aggravated felony) is ir adm1551ble

(iii) EXCEPTION.-Cllauses (i} and . (ii) shall not| |
apply to an alien seeking admission within a period if,
prior to the date of thelalien’s reembarkation at a place
outside the United States or attempt to be admitted from

foreign continucus terrfitory, the Attorney General has‘
consented to the alien’ '

reapplying for admission.

Section 212(a) (8) (A) (ii) of the Act provides that aliens who have
been otherwise ordered removed, ordered deported under former ‘§§
242 or 217 of the Act, B U.S8]C. 1252 or 1187, or ordered excluded
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under former § 236 of the Act, 8 U. 5.C. 1226, and who have actuall
been removed (or departed after ‘such an order) are 1nadm1551bl
for 10 vears. i=
] |
Section 212(a)(6)(B) of the Act, 8 U.S.C. 1182(a)(6)(B), wa
amended by the TIllegal Immigration Reform and Immigran

Responsibility Act of 1996 |(IIRIRA) and is now codified] as 5

212(a) (9) (A) (i) and (ii). According to the reasoning in Matter of

Soriano, 21 I&N Dec. 516 (BIA 1956; A.G. 1997), the provisions o
any legislation modifying the Act must normally be applied t
waiver applications adjudlcated on or after the enactment date o
that legislation, unless other instructions are provided. IIRI
became effective on September 30, 1996.
\ .

An appeal must be decided according to the law as it exists on th
date it is before the appellate body. See Bradley v. Richmond

explicit statutory dlrectlon, an applicant’s ellglblllty i
determined under the statute in effect at the time his or he
application is finally considered. If an amendment makes the
statute more restrictive after the application is filed, \ th
eligibility is determined under the terms of the amendment
Conversely, if the amendmentlmakes the statute more generous, th

School Board, 416 U.S. 696, 710-1 (1974). In the absence OE

application must be con51derid by more generocus terms. Matter o

George, 11 I&N Dec. 419 (BIA 1965); Matter of Leveque, 12 I&NiDec
633 (BIA 1968). } ‘

Prior to 15881, an alien who{was arrested and deported from the
United States was perpetually barred. In 1981 Congress amendec

former § 212(a) (17) of the Act, 8 U.S.C. 1182(a) (17), eliminate

the perpetual debarment and SUbstltuted a waiting perlod 3

! [

A review of the 1996 IIRIRA. amendments to the Act and jbrior
statutes &nd case 1law regarding permission to reapply;.for
admission, reflects that Congress has (1) increased the bar t

admissibility and the waiting period from 5 to 10 years, (2) has
added a bar to admissibility for aliens who are unlawfully presen

in the United States, and (3} has imposed a permanent bar t

admission for aliens who have been ordered removed and wh

subsequently enter or attempt to enter the United States withou

being lawfully admitted. It is concluded that Congress has place

a high priority on reducing and/or stopping aliensg from overstayln

their authorized period of stay and/or from being present in th

United States without a 1awfdl admission or parole. : 1

1

The Service has held that an appllcatlon for permission to reappl
for admission to the United States may be approved when thg
applicant establishes he or gshe has equities within the Unite
States or there are other favorable factors which offset the\fac
of deportation or removal at Government expense and any | lothe
adverse factors which may exist. Circumstances which are considere
by the Service include, butiare not limited to: the basis fo
removal; the recency of removal; the length of residence in th
United States; the moral character of the applicant; the alien’
respect for law and orderq the evidence of reformation and
rehabilitation; the existence of family responsibilities within th
United States; any 1nadm1s31b111ty to the United States under other

1
|
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- i
sections of the law; the hardshlp involved to the alien and to
others; and the need for the applicant’s services in the United
States. Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973}. An
approval in this proceeding |requires the applicant to establish
that the favorable aspects outweigh the unfavorable ones.
‘\
It is appropriate to examine {the basis of a removal as well as an
applicant’s general compllance with 1mmlgratlon and other‘laws
Evidence of serious dlsregard for law is viewed as an adverse
factor., Matter of lee, 17 I&N Dec. 275 (Comm. 1978). Famlly ties in
the United States are an 1mportant consideration in deciding
whether a favorable exercise of discretion is warranted. Matter of
Acosta, 14 I&N Dec. 361 (D.D. 1973). |
‘ |
In Matter of Tin, the Reglonal Comm1551oner held that such an
unlawful presence is evidence of disrespect for law. The Regional
Commissioner noted also that; the applicant gained an equlty\(job
experience} while being unlawfully present subsequent to gthat

return. The Regional Comm1551bner stated that the alien obtained an

advantage over aliens seeking visa issuance abroad or who ablde by
the terms of their admission|while in this country. The Regional
Commissioner then concluded that approval of an appllcatlon_for
permission to reapply for admission would appear to be a
condonation of the alien’s acts and could encourage others to enter
without being admitted to work in the United States unlawfully
Following Tin, an equity gained while in an unlawful status can be
given only minimal weight. :

The court held in Garcia- Lopez V. iNS 923 F.2d 72 (7th Cir. 1991),

that less weight is given to equities acquired after a deportatlon =

order has been entered. Further, the equity of a marriage and the
weight given to any hardshlp to the spouse is diminished if the
parties married after the commencement of deportation proceedlngs,
with knowledge that the alieh might be deported. Ghassan v. INS,

972 F.2d 631 (5th Cir. 1992), cert. denied, 507 U.S. 971 (1993)

It is also noted that the
Carnalla-Mufioz v. INS, 627 F.
after-acquired equity (referred to as "after-acquired family ties")
in Matter of Tidiam, Interim Dec151on 3372 (BIA 1998) need not be
accorded great weight by the district director in considering
discreticnary weight. The applicant in the present matter entered
the United States unlawfully in February 1293 and married his

Ninth Circuit Court of Appeals in

spouse in December 1996. He now seeks relief based on that after-.

|

|
The favorable factors in this matter are the appllcant 8 famlly tle
and the absence of a criminal record. §

L
The unfavorable factors in [this matter include the applicant’s
unlawful entry, his failure to appear for the removal hearing, his
being ordered deported causihg a bond posted in his behalf to be
breached, his failure to depart and his lengthy presence 1n the
United States without a |lawful admission or parole. The
Commissioner stated in Matter of Lee, that he could only relate a
positive factor of residence in the United States where that
residence is pursuant to a legal admission or adjustment of status

acquired equity. = - , !

2d 1004 (9th Cir. 1980), held that an




. ORDER: The appeal is dismissed.

The applicant’s actions in thls matter cannot be condoned His
equity (marriage) gained whlle being unlawfully present in the

- United States (and entered into while in deportation proceedings)
' can be given only minimal weight. The applicant has not established
by supporting evidence that}the favorable factors outwelgh the

unfaverable cones.

\ ‘ !
In dlscretlonary matters, thg applicant bears the full burden of

- proving eligibility in terms of equities in the United States which
~are not outweighed by adverse| factors. See Matter of T-§-¥-, 7 I&N
Dec. 582 (BIA 1957); Matter of Ducret, 15 I&N Dec. 620 (BIA 1976) .

- After a careful review of the record it is concluded that the
: appllcant has failed to establish he warrants the favorable
- exercise of the Attorney General g discretion. Accordlngly, the

appeal will be dlsmlssed !
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" as a permanent resident. To reward a person for remaining in the
' United States in violation of law, would seriously threaten the
structure of all laws pertai ing to immigratien. ;




