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DISCUSSION: The application was denied by the Director, Nebraska
Service Center, and is now before the Associate Commissioner for
Examinations on appeal. The |appeal will be dismissed. ' i
: s
. i : 1
The applicant is a native and citizen of who is seeking to
obtain a reentry permit pursuant to section 223 of the Immigration

and Nationality Act (the Act)|, 8 U.S5.C. 1203.

The director denied the application after determinihg'thdt the
applicant was not in the United States at the time the application
was filed. : N

On appeal, the applicant states that she is forced to travel to and
from the United States and to help her daughter wﬁo is
suffering from spine tumor, anpd also to care for her five- year old
grandson whose parents have just been divorced. ‘

In pertinent part, section 223 of the Act provides that an‘alien

lawfully admitted for permarnent residence who intends to visit

abroad and return to the United States to resume that status may.
make an application for a permit to reenter the United States.

With certain exceptions!, requlations at 8 C.F.R. 223.2(b) allow
for the approval of a reentry permit ‘if the application (Form I-
131) is filed by a 1lawful| permanent resident or condltlonal
permanent resident. Additionally, regulations at 8 C.F.R. 223.2(b)

"require that the application| be filed with the Serv1ce prlor to

departure from the United Stgtes. ‘
Further, regulations at 8 CJ/F.R. 103.2(a) (1) provide thatievery
application, petition, appeal, motion, request, or other document
submitted on the form prescriped by this chapter shall be executed
and filed in accordance with the instruction on the form.  The
instructions attached to the |Form I-131 state in pertinent part:

Processing Information. | Acceptance....an application is§
not considered properly filed until it is accepted by the
Service. ' ' %

8 C.F.R. 103. 2(a)(7)(1) states in pertinent part

An application or petition received in a Service offlcei
shall be stamped to show the time and date of actual
receipt and....shall be |regarded as properly filed when

lgee 8 C.F.R. 223.2(c) providing ineligibility where (1) a
prior reentry permit is still wvalid, (2) certain extended

absences have been taken by the applicant, or (3} the applicant
is entitled to nonimmigrant 1plomat1c or treaty status and has

not submitted the applicable |waiver and/or tax exemption form



so stamped, if it is properly signed and executed and the
requlred filing fee is attached or a waiver of the flllng
fee is granted..

The application for reentry permit was filed on October 5, 1998
Because the applicant failed to indicate on the appllcatlon the

‘date of her intended departure from the United States, she was

requested on December 30, 1998 to submit evidence to establlsh her
actual date of departure. In response, the applicant claimed that
she departed from the United |States on August 7, 1998. .

As required by 8 C.F.R. 223.2(b), the appllcant was not in the
United States at the time th appllcatlon for a permit to reenter
the United States was filed with the Service. Therefore, the
application cannot be approved ‘ :

The burden of proof in these proceedings rests solely w1th the
applicant. Section 291 of the Act, 8 U.S.C. 1361. The applicant
has not met that burden. Accordingly, the appeal will be
dismissed. :

- : H
A lawful permanent resident of the United States in possess1on of
a resident alien card (Form I~151) who seeks to reenter the United
States after an absence of one year and who does not possess a
reentry permit may apply to the nearest U.S. consular office for a
returning resident visa. ‘

ORDER: ‘The appeal is dismissed.




