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DISCUSSION: The application|was denied by the Director, Nebraska
Service Center, and is now before the Associate Commissioner for
Examinations on appeal. The |appeal will be sustained,

The applicant is a native and citizen of Austria who is seeking to
obtain aaggin%Ex_permit pursuant to section 223 of the Immigration
and Nati ity Act {the Act), 8 U.5.C. 1203. , .

The director denied the applitatlon after determining that the date
by which the applicant must apply for removal of the conditions on
his status was January 27, 2000, and that his petition to remove
the conditions has not.yet b%en approved.

On appeal, counsel asserts that the Form I-751 and the Form I-131
were simultaneously and timely filed. He states that although he
requested that the two applications not be separated, Service
documents show that the Form I-751 was received on December 14,
1999, and the Form I-131 @as received on December 22, ' 1999,
Counsel states that because of the automatic one-year extension of
the conditional re51dency status of the applicant, at a minimum,
the adjudication is erroneous because the reentry permit should
have been granted for a one- year period.

In pertinent part, section 223 of the Act provides that an alien
lawfully admitted for permanent residence who intends to visit
abroad and return to the United States to resume that status may
make an application for a permit to reenter the United States.

With certain exceptions', regulatlons at 8 C.F.R. 223.2(b) allow
for the approval of a reentry permit if the application (Form I-
131) is filed by a° lawfull permanent resident or conditional
permanent resident. Additionally, regulations at 8 C.F.R. 223.2(b)
require that the application be flled with the Service prlor to
departure from the United States.
| .
The application for reentry permit was filed on December 22, 1999.
The record reflects that the applicant’s intended departure from

the United States was January 8, 2000.
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- 'See 8 C.F.R. 223.2(c) ﬁroviding ineligibility where (1) a
prior reentry permit is still valid, (2) certain extended

absences have been taken by the applicant, or (3) the applicant
is entitled to nonimmigrant 1plomatic or treaty status and has

not submitted the:applicable|waiver and/or tax exemption form
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The director, in his decision, cited regulations at 8 C.F.R.
223.3(a) (1) which state, in part: '

A reentry permlt 1ssued to a conditicnal’ permanent3
‘resident shall be valid for 2 years from the date of
issuance, or to the date the conditional permanent
resident must apply for removal of the conditions on hlS‘
or her status, whlchever comes first. C

The director further cited regulatlons at 8 C. F R. 216.4(a)(1)
which state, in part: 1 ‘
Within the 90-day'period|immediate1y'preceding the second
anniversary of the date on which the alien obtained
permanent residence, the alien and the alien’s spouse who
filed the original [immigrant visa petition or.
fiance/fiancee petition through which the alien obtained
permanent residence must file a Petition to Remove the
Conditions on Residencei(Form I-751) with the Service.'

The director noted that the appllcant obtained lawful permanent
residence on a conditional ba81s on January 27, 1998, and that the
second anniversary of the date the applicant obtalned permanent
residence, and the date by which he must apply for removal of the
conditions on his status, waé January 27, 2000. He further noted
that the applicant’s petltlon to remove the conditions on his
status has not yet been appr%ved '

On appeal, the applicant submits a copy of Service Form I-797 dated
December 23, 1999, informing the applicant that his application to
remove condltlonal residential status (Form I-751) was received by
the Service on December 15, 1999, that his alien card is extended
for cne year, and that employment and travel are authorized.

To be eligible for issuanée of a reentry permit, 8 C.F.R.
232.2(b) (1) requires only that the applicant is in the United
States at the time of appllcatlon and that he or she is a lawful
permanent re51dent or condltlonal permanent resident.

8 C.F.R. 223.3(a) (1) limits the validity of a reentry permit 1ssued
to a conditional permanent resident to two years from the date of
issuance, or to the date the applicant must apply for removal of
the condltlons of his status In this case, the Service receipt
date shows that the applicant filed for removal of the conditions
of his status seven days before filing the application for a
reentry permit.
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Accordingly, it is concluded|that the applicant was eligible for
issuance of a reentry permit at the time the application was filed.
Therefore, the director’s decision will be withdrawn and the
application will be approved

! ‘
The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S5.C. 1361. The petitioner
has met that burden. The appeal will be sustained.

| .
ORDER: The appeal is sustained.




