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DISCUSSION: The application|was denied by the Director, Nebraska
Service Center, and is now Hefore the Associate Commissioner for
Examinations on appeal. The|appeal will be sustained.

The applicant is a native and citizen of Czechoslovakia who is
seeking to obtain a reentr germit pursuant to section 223 of the
Immigration and Natf&“rﬁTfE}YF |ct (the Act), 8 U.S.C. 1203.

The director denied the appli#ation after determining that the date
by which the applicant must apply for removal of the conditions on
his status was December 2, 1999, and that his petition to remove
the conditions has not yet b?en approved.

On appeal, the applicant states that he properly filed a Form I-751
on August 13, 1859, over 90|days prior to the expiration of his
conditional status, that he had his second interview for the
removal of conditions in December 1999, and that he received
approval of his lawful admission for permanent residence on January
12, 2000. The applicant sub¢its additional evidence.

In pertinent part, section 223 of the Act provides that an alien
lawfully admitted for permanent residence who intends to visit
abroad and return to the United States to resume that status may
make an application for a permit to reenter the United States.’

With certain exceptions!, regulations at 8 C.F.R. 223.2(b) allow
for the approval of a reentry permit if the application (Form I-
131) is filed by a lawful| permanent resident or conditional
permanent resident. Additionally, regulations at 8 C.F.R. 223.2(b)"
require that the application be filed with the Service prior to.
departure from the United States.

The application for reentry permit was filed on August 16, 1999.
The record reflects that the applicant’s intended departed from the
United States was November 25, 1999, and that the expected length
of his trip was "one month." | _

The director, in his decision, cited regulations at 8 C.F.R.
223.3(a) (1} which state, in part:
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A reentry permit issued to a conditional permanent
resident shall be valid for 2 years from the date of
. i |
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'See 8 C.F.R. 223.2(c) providing ineligibility where (1) a
prior reentry permit is still wvalid, (2) certain extended |

absences have been taken by the applicant, or (3) the applicant

ie entitled to nonimmigrant diplomatic or treaty status and has

not submitted the applicable |waiver and/or tax exemption form.



issuance, or to  the date the ceonditional permanent
resident must apply for removal of the conditions on hlS
or her status, whlchever comes first.
1 3 l
The director further cited regulations at 8 C.F.R. 216.4(a)(1)
which state, in part: ‘ :

Within the 90- day’perlod immediately preceding the second
anniversary of the date on which the alien obtained
permanent residence, the alien and the alien’s gpouse who
filed the original ilmmlgrant visa petition or
fiance/fiancee petition through which the alien obtained
permanent residence must file a Petition to Remove the
Conditions on Residence | (Form I-751) with the Service.

The director noted that the lapplicant obtained lawful permanent
residence on a conditional basis on December 2, 1997, and that the
second anniversary of the date the applicant obtalned permanent
residence, and the date by whlch he must apply for removal of the
conditions on his status, was December 2, 1999. He further noted
that the applicant’s petltlon to remove the conditions on his
status has not yet been approved.
{ .

On appeal, the applicant submits a copy of Service Form I 797¢C
dated August 18, 1999, .informing the applicant that his application
‘to remove conditional residental [sic] status (Form I-751) was
received by the Service on August 13, 1999, that his alien card is
extended for one year, and that employment and travel are
authorized. He states that (he received approval of his lawful
admission for permanent re81dence on January 12, 2000.

To be eligible for 1ssuance of a reentry permlt 8 C.F.R.
232.2(b) (1) requires only that the applicant is in the United
States at the time of application and that he or she. is a lawful
permanent resident or condltlonal permanent resident.

8 C.F.R. 223.3(a) (1) limits the validity of a reentry permit 1ssued
to a conditiocnal permanent resident teo two years from the date of
issuance, or to the date the|applicant must apply for removal of
the conditions of his status.! In this case, the applicant applied
for the ‘removal of the conditions of his status three days before
filing the application for a [reentry permit. ‘

Accordingly, it is concluded that the applicant was eligible for
issuance of a reentry permit at the time the application was filed.
Therefore, the director’s decision will be withdrawn and ‘the
application will be approved.




The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.5.C. 1361. The petitioner
has met that burden. The appeal will be sustained.
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ORDER: The appeal is sustained.




