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DISCUSSION: The application was denied by the Director, Nebraska
Service Center and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be sustained.

The applicant is a native and citizen of Italy who was admitted to
the United States as a nonimmigrant wvisitor on October 3, 18555
under the Visa Waiver Pilot Program and was authorized to remain
until January 3, 1996. The applicant married a United States
citizen on December 7, 1995 and that marriage was annulled on
August 28, 1996. The applicant remained longer than authorized. On
June 21, 1996 he was ordered deported and removed from the United
States. Therefore he is inadmissible under § 212(a) (9) (A) (ii) of
the Immigration and Nationality Act (the Act), 8 U.S8.C.
1182 (a) (9) (A)Y (ii). The applicant 1is the beneficiary of a
fiancé/fiancée visa petiti filed by m
(hereafter referred to as“ and approved on Augus .
1997. The applicant seeks permission to reapply for admission into
the United States under § 212 (a) {(9) {(A) {(iii) of the Act, 8 U.S8.C.
1182 (a) (9) (A) {1iii) to be with his fiancée who has a medical
condition.

The director determined that the unfavorable factors outweighed the
favorable ones and denied the application accordingly.

On appeal, counsel submitted. medical report, a
statement explainin edical history, an affidavit of
support from ' father, offers of employment, evidence

that the applicant’s first marriage has been annulled.

Section 212 (a) (9) ALIENS PREVIOUSLY REMOVED
{A) CERTAIN ALIENS PREVIOQUSLY REMOVED. -

(ii) OTHER ALIENS.-Any alien not described in clause
{1} who-

(I) has been ordered removed under § 240
of the Act or any other provision of law, or

(II) departed the United States while an
order of removal was outstanding,

and who seeks admission within 10 years of the date of
such alien’s departure or removal (or within 20 years of
such date in the case of a second or subsequent removal
or at any time in the case of an alien convicted of an
aggravated felony) is inadmissible.

(1ii) EXCEPTION.-Clauses (1) and (ii) shall not
apply to an alien seeking admission within a period if,
prior to the date of the alien’s reembarkation at a place
outside the United States or attempt to be admitted from
foreign continuous territory, the Attorney General has
consented to the alien’s reapplying for admission.

Section 212 (a) (9) (A) (ii) of the Act provides that aliens who have
been otherwise ordered removed, ordered deported under former §§



242 or 217 of the Act, 8 U.8.C. 1252 cor 1187, or ordered excluded
under former § 236 of the Act, 8 U.S8.C. 1226, and who have actually
been removed (or departed after such an order) are inadmissible
for 10 vyears.

Section 212(a) (6) (B) of the Act, 8 U.S.C. 1182(a) {(6) (B}, was
amended by the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA) and is now codified as §
212 (a) (9) (A) {1i) and (ii). According to the reasoning in Matter of
Sorianco, Interim Decision 3289 (BIA, A.G. 1996}, the provisions of
any legislation modifying the Act must normally be applied to
waiver applications adjudicated on or after the enactment date of
that legislation, unless other instructions are provided. IIRIRA
became effective on September 30, 1996.

An appeal must be decided according to the law as it exists on the
date it is before the appellate body. See Bradley v. Richmond
School Bgard, 416 U.S. 696, 710-1 (1974). In the absence of
explicit statutory direction, an applicant’s eligibility is
determined under the statute in effect at the time his or her
application is finally considered. If an amendment makes the
statute more restrictive after the application is filed, the
eligibility is determined under the terms of the amendment.
Conversely, if the amendment makes the statute more generous, the
application must be considered by more generous terms. Matter of
George, 11 I&N Dec. 419 (BIA 1965}; Matter of Leveque, 12 I&N Dec.
£33 (BIA 1968).

Prior to 1981, an alien who wasgs arrested and deported from the
United States was perpetually barred. In 1981 Congress amended
former § 212(a) (17} of the Act, 8 U.S.C. 1182 (a) (17), eliminated
the perpetual debarment and substituted a waiting peried.

A review of the 1996 IIRIRA amendments to the Act and prior
statutes and case law regarding permission to reapply for
admission, reflects that Congress has (1) increased the bar to
admissibility and the waiting period from 5 to 10 years, (2) has
added a bar to admissibility for aliens who are unlawfully present
in the United States, and (3) has imposed a permanent bar to
admission for aliens who have been ordered removed and who
subsequently enter or attempt to enter the United States without
being lawfully admitted. It is concluded that Congress has placed
a high priority on reducing and/or stopping aliens from overstaying
their authorized period of stay and/or from being present in the
United States without a lawful admission or parole.

The Service has held that an application for permission to reapply
for admission to the United States may be approved when the
applicant establishes he or she has equities within the United
States or there are other favorable factors which offset the fact
of deportation or removal at Government expense and any other
adverse factors which may exist. Circumstances which are considered
by the S8Service include, but are not limited to: the basis for
removal; the recency of removal; the length of residence in the
United States; the moral character of the applicant; the alien’s
regspect for law and order; the evidence of reformation and
rehabilitation; the existence of family responsibilities within the
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United States; any inadmissibility to the United States under other
sections of the law; the hardship involved to the alien and to
others; and the need for the applicant’s services in the United
States. Matter of Tin, 14 I&N Dec. 371 (Reg. Comm. 1973). An
approval in this proceeding requires the applicant to establish
that the favorable aspects outweigh the unfavorable ones.

It is appropriate to examine the basis of a removal as well as an
applicant’s general compliance with immigration and other laws.
Evidence of serious disregard for law 1is viewed as an adverse
factor. Matter of Lee, 17 I&N Dec. 275 {(Comm. 1978). Family ties in
the United States are an important consideration in deciding
whether a favorable exercise of discretion is warranted. Matter of
Acosta, 14 I&N Dec. 361 (D.D. 1973).

The record reflects that the applicant met |||l in Italy and
ig aware of her medical condition (complex congenital heart
disease) . The record also reflects tha* cannot leave the
United States to live elsewhere because her condition is not common
enough that regular medical practitioners elsewhere can understand
and handle 1it. She requires regular blood draws and lifetime
medicaticons.

The favorable factors in this matter are the applicant’s family
ries, the absence of a criminal record, the need for the
applicant’s presence to help care for his future wife, the approved
visa petition, and the prospect of general hardship.

The unfavorable factors in this matter include the applicant’s
overstay and his removal. There are some questionable items in the
record that have been addressed and explained on appeal.

The applicant has remained abroad since his 1996 removal and there
are mno other unfavorable factors 1in the record that need
consideration. It is concluded that he has now established by
supporting evidence that the favorable factors outweigh the
unfavorable ones, therefore, the director’'s decision will be
withdrawn.

In discretionary matters, the applicant bears the full burden of
proving eligibility in terms of equities in the United States which
are not outweighed by adverse factors. See Matter of T-S-¥Y-, 7 I&N
Dec. 582 (BIA 1957}); and Matter of Ducret, 15 I&N Dec. 620 (BIA
1976) . After a careful review of the record, it is concluded that
the applicant has established he warrants a favorable exercise of
the Attorney General'’s discretion. Accordingly, the appeal will be
sustained.

ORDER: The appeal 1is sustained. The director’s
decision is withdrawn, and the application is
approved.



