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DISCUSSION: The waiver application was denied by the District
Director, Denver, Colorado, and 1is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Mexico who was present in
the United States without a lawful admission or parole in September
1985. She was found to be inadmissible to the United States under
§ 212(a}{2) (A) (1) (I} of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1182(a) (2) (A) (1) (I), for having been convicted of a
crime involving moral turpitude. The applicant married a lawful
permanent resident on an unspecified date following her unlawful
entry and 1is the beneficiary of an approved preference visa
petition. She seeks a waiver of this bar to admission as provided
under § 212(h) of the Act, 8 U.S5.C. 1182(h), to remain with her
spouse and four children in the United States.

The district director concluded that the applicant had failed to
establish that extreme hardship would be imposed upon her husband
and children and denied the application accordingly.

On appeal, counsel discusses the physical abuse the applicant faced
from her husband in 1992 during the period of time in which she
engaged in shoplifting. Counsel states that the Service failed to
give consideration to the applicant’s lengthy residence in the
United States, ties in the community, four children, assimilation
to the U.S8. culture, employment and friends. Counsel states that
these are wvery important equities. Counsel asserts that the
standards set forth in Matter of Anderson, 16 I&N Dec. 139 (BIA
1981), should be used in evaluating whether the extreme hardship
requirement has been met. It is presumed that counsel is referring
to Matter of Anderson, 16 I&N Dec. 596 (BIA 1978}, a matter in
deportation proceedings.

In Matter of Marin, 16 I&N Dec. 581 (BIA 1978), the Board stated
that, for the most part, it is prudent to avoid cross application,
as between different types of relief, of particular principles or
standards for the exercise of discretion. See alsoc Matter of
Mendez-Moralez, Interim Decision 3272 (BIA 1986). In those matters,
the alien was seeking relief from removal (deportation). In the
matter at hand, the alien 1s seeking relief from inadmissibility
(exclusion}. Prior to the IIRIRA amendments an alien in removal
proceedings who was able to satisfy certain criteria, including
hardship to himself/herself, physical presence in the United
States, may or may not be granted a waiver under cancellation of
removal criteria. Hardship to the alien has never been a
consideration when seeking relief from inadmissibility. Further,
following the ITRIRA amendments, hardship to the alien is no longer
a consideration in seeking relief from removal (deportation).

The record reflects the following regarding the applicant:

(1) On May 5, 1992, she was convicted of theft.



{(2) On July 9, 1993, the applicant was arrested and
charged with shoplifting. On August 26, 1993, she was
convicted of the charge and was given a one year deferred
sentence.

(3) On October 20, 1993, the applicant was arrested and
charged with theft. On January 21, 1994, she was
convicted of the charge and was sentenced to 90 days in
jail with 90 days suspended.

Section 212({a) CLASSES OF ALIENS INELIGIBLE FOR VISAS OR
ADMISSION. -Except as otherwise provided in this Act, aliens who are
ineligible under the following paragraphs are ineligible to receive
visas and ineligible to be admitted to the United States:

(2) CRIMINAL AND RELATED GROUNDS. -
(A) CONVICTION OF CERTAIN CRIMES. -

(i) IN GENERAL. -Except as provided in clause (ii),
any alien convicted of, or who admits having committed,
or who admits committing acts which constitute the
essential elements of-

(I} a crime involving moral turpitude
{other than a purely political offense) or an
attempt or conspiracy to commit such a crime,
is inadmissible.

Section 212(h) WAIVER OF SUBSECTION (a) (2) (a){i) (1), (II), (B),
(D), AND (E).-The Attorney General may, in his discretion, waive
application of subparagraph (&) (i) (I),...if-

{1) (&) in the case of any immigrant it is established to
the satisfaction of the Attorney General that-

(i)...the activities for which the alien 1is
inadmissible occurred more than 15 years before the date
of the alien’s application for a wvisa, admission, or
adjustment of status,

(ii) the admission to the United States of such
alien would not be contrary to the national welfare,
safety, or security of the United States, and

(iii) the alien has been rehabilitated; or

(B) in the case of an immigrant who is the spouse,
parent, son, or daughter of a citizen of the United
States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the
Attorney General that the alien’s denial of admission
would result in extreme hardship to the United States
citizen or lawfully resident spouse, parent, son, or
daughter of such alien; and



(2) the Attorney General, in his discretion, and pursuant
to such terms, conditions and procedures as he may by
regulations prescribe, has consented to the alien’s
applying or reapplying for a visa, for admission to the
United States, or for adjustment of status.

No waiver shall be provided under this subsection in the
cagse of an alien who has been convicted of (or who has
admitted committing acts that constitute) murder or
criminal acts involving torture, or an attempt or
conspiracy to commit murder or a criminal act invelving
torture. No waiver shall be granted under this subsection
in the case of an alien who has previously been admitted
to the United States as an alien lawfully admitted for
permanent residence if either since the date of sguch
admission the alien has been convicted of an aggravated
felony or the alien has not lawfully resided continuously
in the United States for a period of not legg than 7
years immediately preceding the date of initiation of
proceedings to remove the alien from the United States.
No court shall have jurisdiction to review a decision of
the Attorney General to grant or deny a waiver under this
subsection.

Here, fewer than 15 years have elapsed since the applicant
committed her last violation. Therefore, she is ilneligible for the
waiver provided by § 212(h) (1) (A) of the Act.

Section 212 (h} (1) (B) of the Act provides that a waiver of the bar
to admission resulting from inadmissibility under §
212 (a) (2) (A) (1} (I) of the Act is dependent first upon a showing
that the bar imposes an extreme hardship on a qualifying family
member. The key term in the provision is "extreme." Therefore, only
in cases of great actual or prospective injury to the qualifying
relative(s) will the bar be removed. Common results of the bar,
such as separation or financial difficulties, in themselves, are
insufficient to warrant approval of an application unless combined
with much more extreme impacts. Matter of Ngai, 19 I&N Dec. 245
{Comm. 1984). "Extreme hardship" to an alien himself cannot be
considered in determining eligibility for a § 212{(h) waiver of
inadmissibility. Matter of Shaughnessy, 12 I&N Dec. 810 {BIA 1568).

A review of the documentation in the record, when considered in its
totality, fails to establish the existence of hardship over and
above the normal economic and social disruptions involved in the
deportation of a family member that reaches the level of extreme as
envisioned by Congress if the applicant is not allowed to remain in
the United States. It is concluded that the applicant has not
established the qualifying degree of hardship in this matter.

The grant or denial of the above waiver does not turn only on the
issue of the meaning of "extreme hardship." It also hinges on the
discretion of the Attorney General and pursuant to such terms,
conditions, and procedures as she may by regqulations prescribe.
Since the applicant has failed to establish the existence of
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extreme hardship, no purpose would be served in discussing a
favorable exercise of discretion at this time.

In proceedings for application for waiver of grounds of
inadmissibility under § 212 (h), the burden of establishing that the
application merits approval remains entirely with the applicant.
Matter of Ngai, supra. Here, the applicant has not met that burden.
Accordingly, the appeal will be dismissed,

ORDER: The appeal is dismissed.



