U.S. Department of Justice

Immigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPEALS
425 Eye Street N W,

ULLR, 3rd Floor

Washington, D.C. 20536

riLe: [ Office: Miami Date: MAR 3 1 2000

APPLICATION: Application for Permanent Residence Pursuant to Section 1 of the Cuban Adjustment Act of
November 2, 1966 (P.L. 89-732)

IN BEHALF OF APPLICANT: Self-represented il e et ny
prevent clearly wnwarranico
mvasion of personal prrvacy

INSTRUCTIONS:

This is the decision in your case, All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with

the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 3C days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5@)1)().

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to recpen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. [d.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required
under 8 C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIO

Terrance M7 0 Reilly, Director
Administrative Appeals Office



Page 2 I

DISCUSSION: The application was denied by the District Director,
Miami, Florida, who certified his decision to the Associate
Commissioner, Examinations, for review. The district director’s
decision will be withdrawn, and the application will be approved.

The applicant 1s a native and citizen of Cuba who filed this
application for adjustment of status to that of a lawful permanent
resident under section 1 of the Cuban Adjustment Act of November 2,
1966. This Act provides for the adjustment of status of any alien
who is a native or citizen of Cuba and who has been inspected and
admitted or paroled intc the United States subsequent to January 1,
1959, and has been physically present in the United States for at
least one year, to that of an alien lawfully admitted for permanent
regidence if the alien is eligible to receive an immigrant visa and
is admissible to the United States for permanent residence.

The district director determined that the applicant was not
eligible for adjustment of status because he was not inspected and
admitted or paroled into the United States. The district director,
therefore, denied the application.

The applicant has provided no statement or additional evidence on
notice of certification.

When an alien enters the United States within the limits of a city
designated as a port of entry, but at a point where immigration
officers are not located, the applicable charge is entry without
inspection. See Matter of O-, 1 I&N Dec. 617 (BIA 1943); See also
Matter of Estrada-Betancourt, 12 I&N Dec. 191 (BIA 1967); Matter of
Pierre, 14 I&N Dec. 467 (BIA 1973).

The applicant claims in his application for adjustment of status
that he entered the United States at Miami, Florida, on January 1,
1980, and that he was not inspected. He also claims that his
current Service status is "Cuban/Haitian Entrant."”

A review of the record of proceeding reflects that on January 21,
1980, the applicant appeared voluntarily at the Miami Service
office and informed that he arrived in the United States by boat
near Miami on January 20, 1980, and that he was not inspected by a

Service officer. The applicant was interviewed and a Record of
Deportable Alien (Form I-213) was issued. It is not clear in the
record whether the applicant was held in Service custody. On

October 17, 1980, the applicant was granted indefinite wvoluntary
departure.

On January 7, 1983, the applicant was issued a Refugee Travel
Document based on a Form I-570 application filed on September 27,
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1882. On February 1, 1984, the applicant filed a Form I-102,
Application by Nonimmigrant Alien for Replacement of Arrival
Document. The Form I-102 was approved and a replacement Form I-94
was issued. The I-94 was stamped "Cuban/Haitian Entrant (Status
Pending)," the status given to Cubans and Haitians who arrived in
the United States as part of the Mariel boat 1lift. In a letter
dated August 11, 1994, the applicant notified the Service that this
I-94 was inaccurate because his former I-94 ghows "EWI." He filed
another Form I-102 for issuance of a corrected I-94. In a letter
dated October 1, 1984, the Miami district director informed the
applicant that a search of the Service record indicates that his
current nonimmigrant status is Cuban/Haitian Entrant, and since the
I-94 was properly issued, no purpose is served by issuance of a new
I-34. The district director therefore denied the Form I-102.

On April 19, 1999, the Commissioner issued a memorandum setting
forth the Service’s policy concerning the effect of an alien’'s
having arrived in the United States at a place other than a
designated port of entry on the alien’s eligibility for adjustment
of status under the Cuban Adjustment Act of 1966 (CAA), B8 U.S.C.
1255. In her memorandum, the Commissioner states that this policy
doeg not relieve the applicant of the obligation to meet all other

eligibility requirements. In particular, CAA adjustment is
avallable only to applicants who have been "inspected and admitted
or paroled into the United States." An alien who is present

without inspection, therefore, would not be eligible for CaA
adjustment unless the alien first surrendered himself or herself
into Service custody and the Service released the alien from
custody pending a final determination of his or her admissibility.

The Commissioner concluded that if the Service releases from
custody an alien who 1is an applicant for admission because the
alien is present in the United States without having been admitted,
the alien has been parcoled. This conclusion applies even if the
Service officer who authorized the release thought there was a
legal distinction between paroling an applicant for admission and
releasing an applicant for admission under section 236. When the
Service releases from custody an alien who is an applicant for
admission because he or she is present without inspection, the Form
I-94 should bear that standard annotation that shows that the alien
has been paroled under section 212(d) (5) (A).

In her policy memorandum, the Commissioner added that it may be the
case that the Service has released an alien who is an applicant for
admission because he or she 1s present without inspection, without
providing the alien with a parole Form I-94. In this case, the
Service will issue a parole Form I-94 upon the alien’s asking for



one, and satisfying the Service that the alien is the alien who was
released.

As indicated earlier, it is not clear in the record whether the
applicant was held in Service custody when he appeared at the Miami
Service cffice on January 21, 1980 and subsequently released upon
granting of an indefinite voluntary departure on October 17, 1980.
In conformance with Service policy as enunciated by the
Commissioner, however, it 1is reasonable to conclude that the
applicant was subsequently paroled and accorded the nonimmigrant
status of a "Cuban/Haitian Entrant."

The applicant has established he is eligible for adjustment of
status to permanent resident pursuant to section 1 of the Act of
November 2, 1966, and warrants a favorable exercise of discretion.
Accordingly, the district director’s decision will be withdrawn and
the application will be approved.

ORDER: The district director’s decision is withdrawn.
The application is approved.



