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DISCUSSION: The Director of the California Service Center
apprcved the immigrant wvisa petiticn. Upon subsequent review of
the petition, the director determined that the beneficiary was not
eligible for the benefit sought. Accordingly, the director served
the petitioner with notice cf her intent to revoke the approval of
the preference visa petiticn, and ultimately revoked the approval
of the petition on April 18, 2000 after proper notice. The matter
is now before the Associate Commissioner for Examinations on
appeal. The appeal will be dismissed.

The petitioner is a California importer of porcelain that seeks to
employ the beneficiary as its import manager and, therefore,
endeavors to classify the beneficiary as a multinational manager
or executive pursuant to section 203(b) (1) {(C) cf the Immigration
and Nationality Act (the Act), 8 U.S.C. 1153(b) (1) (C}.

The director revoked the petition because the record did not show
that (1) the overseas entity employed the beneficiary in a
primarily executive or managerial capacity prior to his entry into
the United States as a nenimmigrant, and (2) the petitioner
currently empleoys and will continue to employ the beneficiary
primarily as a manager.

On appeal, counsel submits a brief.
Section 203(b) of the Act states, in pertinent part:

(1) Pricrity Workers. —-- Visas shall first be made available
. . to gualified immigrants who are aliens described in any
of the following subparagraphs (&) through (C):

* w *

(C} Certain Multinational Executives and Managers. --
An alien 1is described 1in this subparagraph if the
alien, in the 3 years preceding the time of the alien's
application for classificaticon and admission into the
United States wunder this subparagraph, has been
employed for at least 1 year by a firm or corporation
or other legal entity or an affiliate or subsidiary
therecf and who seeks to enter the United States in
order to continue to render services to the same
employer or to a subsidiary or affiliate thereof in a
capacity that is managerial or executive.

The director revoked the petition for two reasons. First, the
petitioner failed to provide a comprehensive job descrlptlon for
the benef1c1ary s position with the overseas entity. Such an

omission did not enable the director to determine whether the
beneficiary acted in a primarily managerial capacity or whether
the beneficiary merely held a managerial title. Second, the
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director found that the organizational chart for the petitioning
entity’s operations indicated that the beneficlary performed the
import functions, rather than directing other individuals to
perform those functicns. The director alsc noted that the
organizational chart did not support a finding that the
beneficiary manages an essential function.

On appeal, counsel states that the beneficiary Zfunctioned
primarily as a manager with the cverseas entity because documents
previously submitted into the record indicated that the
beneficiary held the title of “facteory directcr” and the
beneficiary’s overseas employer verified that it employed the
beneficiary as a sales manager. Counsel Zfurther states that
documents previously submitted also indicated that the beneficiary
was the legal representative of the overseas entity. Counsel
presents an excerpt from the local Chinese commerce
administration, which states that the 1legal representatives of
corporations in China are usually high-ranking officers in the
corporations. Counsel maintains that this evidence shows that the
beneficiary functioned primarily as a manager since, as a legal
representative, the beneficiary was a high-ranking officer of the
overseas entity.

Counsel further addresses the director’s finding that the
beneficiary does not function primarily as & manager for the
petiticning entity. On appeal, the petitioner submits an
affidavit from the petitioner’s president, whe states that he has
delegated full power and authority to the beneficiary to manage,
direct, control and oversee the import and sales functions of the

petiticning entity’s operations. The petitioner also submits
letters from its clients, who state that they are aware that the
beneficiary is a manager with the petitioner. Finally, counsel

states that the Service should consider that the petitioner 1is a
family-owned business and that the beneficiary is the son of the
petitioner’s owner. Counsel maintains that in a family-owned
business, it 1is both “commeon and reascnable that immediate family
members hold key managerial/executive functions.” According to
counsel, the Dbeneficiary does not perform the day-to-day
functions, as the subordinate warehouse staff and the secretary
execute these types of mundane day-to-day duties.

The first issue to address is whether the beneficiary was employed
in a primarily executive or managerial c¢apacity for at least one
year in the three years immediately preceding the beneficiary’s
entry into the United States as a nonimmigrant.

The Service does not concur with counsel that the position of the
beneficiary within the organizatiocnal structure of the overseas
entity indicates that he functioned primarily as an executive or a
manager.,

The petitioner has never supplied the Service with a comprehensive



description of the beneficiary’s Jjob duties for the overseas
entity. Merely stating that the beneficiary was employed in a
managerial position is not sufficient evidence for the Service to
conclude that the beneficiary functioned primarily in & managerial
capacity. Without a complete breakdown of the beneficiary’s job
functions, the petiticner has not met its burden cf showing that
the beneficiary’s overseas position qualifies as a primarily
managerial Jjob. Therefore, there is little evidence to find that
the beneficiary was employed 1in a primarily managerial or
executive capacity for at least one year in the three vyears
immediately preceding the beneficiary’s entry into the United
States as a nonimmigrant.

The second issue to address 1s whether the Dbeneficiary is
currently and will continue to be employed 1in a managerial
capaclity with the petitioning entity. It 1is noted that the
petitioner 1s seeking classification of the beneficiary as a
multinational manager, not as a multinational executive. In order
to be found eligible for this immigrant visa classification as a

manager, the record must <clearly show that the beneficiary
primarily:
(A} Manages the organization, or a department,
subdivision, function, or  component of the
organizatiocn;

(B) Supervises and controls the work of other
supervisory, professional, or managerial
employees, or manages an essential function within
the organization, o¢r a department or subdivision
of the organization;

{(C) If another employee or other employees are
directly supervised, has the authority to hire and
fire or recommend those as well as other personnel
actions (such as promotion and leave
authorization), or, if no other employee 1is
directly supervised, functions at a senior level
within the organizational hierarchy or with
respect to the function managed; and

(D) Exercises direction over the day-to-day operations
of the activity or function for which the emplovee
has authority.

See. 8 C.F.R. 204.5(7) (2}.

According to the petitioner, the “([b]eneficiary reports to the
- president alone and 1is the highest level employee with the
import/sales department.” The petitioner also states that the
beneficiary “supervises a warchouse employee and a secretary.” The
type of organizational structure described by the petitioner does



not lead to a conclusion that the beneficiary works in a primarily
managerial capacity, as that term is defined above.

The petitioner has never clearly outlined how the beneficiary
manages the import/sales department. The petitioner merely relies
upon the beneficiary’s ranking in the organizational hierarchy as
a basis for stating that the beneficiary functions primarily as a
manager. However, the Service determines whether a position is
supervisory, professiconal or managerial by reviewing the job
duties assoclated with the position, not by lcoking at the title
cof the position. The title of a pesition, by itself, does not
provide the degree of detail the Service requires to determine an
employee’s role within a company.

The petitioner has never listed or explained with any degree of
detalil the beneficiary’s job duties as the import/sales manager.
The petiticner solely states that the beneficiary supervises a
secretary and a warehouse employee; however, neither of these two
positions 1is either professional, supervisory, or managerial,
which would lead to a conclusion that the beneficiary supervises
professional-level employees. Furthermore, without a thorough
depiction of the beneficiary’s jcb duties, the Service cannot
determine whether the beneficiary performs only managerial
duties, or whether he alsoc executes non-managerial tasks.

Finally, the petitioner has not sufficiently shown how the
beneficiary exercises direction over the day-to-day operations of
the import/sales department. It 1is not satisfactory for the
petitioner to state that the beneficiary supervises a staff of two
employees and is a hicgh-ranking member cf the organization. The
petiticner bears the burden of explaining, through detailed
examples, how the beneficiary exercises his discretion fo ensure
that the day-to-day tasks that the import/sales department must
execute get accomplished. Overall, the reccrd lacks a detailed
jeb description for the beneficiary, which would shed light on how
he primarily performs managerial functions. Accordingly, the
directcocr’s decision will not be disturbed.

The burden of proving eligibility for the benefit sought remains
entirely with the petitioner. Section 291 of the Act, 8 U.S.C.
13¢l. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



