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DISCUSSION: The employment-based visa petition was denied by the
Director, Vermont Service Center, and the matter is now before the
Associate Commissioner for Examinations on appeal. The appeal
will be dismisgsed.

The petitioner 1s an organization that c¢laime to have been

established in August of 1976. It appears to be engaged in
developing businesses. It seeks to employ the beneficiary as its
vice-presiden for corporate development. Accordingly, the

petitioner seeks to classify the beneficiary as an employment-
based immigrant pursuant to section 203 (b) (1) (C) of the
Immigration nd Nationality Act (the Act), 8 U.s.C. §
1153 (b) (1) (C),|] as a multinational executive or manager. The
director erroneously classified this petition as a non-immigrant
petition purspant to section 101(a) (15) (1) of the Act in his
decision. The director correctly determined, however, that the
petitioner had not established a qualifying relationship with a
foreign entity and had not established that the beneficiary had
been employed| for one year by the petitioner’s foreign affiliate
during one of| the three years prior to filing the petition in a
managerial or|executive capacity. Although the director’s error
is unfortunate, one of the basic requirements for the approval of
an immigrant petition as a multinational manager or executive is
also that a gualifying relationship be established between the
petitioner and the beneficiary’s foreign employer. The petitioner
has not establlished this wvery basic requirement.

the petitioner states that the Service has
its petition in that the petitioner is the only
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company invol
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es employer may file a petition on Form I-140 for
of an alien under section 203 (b) (1) (C) of the Act
ional executive or manager. . No labor certification
br this classification. The prospective employer in
rates must furnish a job offer in the form of a
indicates that the alien is to be employed in the
in a managerial or executive capacity. Such a
clearly describe the duties to be performed by the

this proceeding is whether the petitioner has
hat a qualifying relationship exists between the
d the beneficiary’s foreign employer. 8 C.F.R. §
rovides the following definitions used to establish a
:lationship. 8 C.F.R. § 204.5(j)(2) states in

D

"

means:

of two subsidiaries both of which are owned
rolled by the same parent or individual;

of two legal entities owned and controlled by
group of individuals, each individual owning
trolling approximately the same share or
n of each entity.

jonal means that the qualifying entity, or its
or subsidiary, conducts business in two or
one of which is the United States.

D
o

tries,

ry means a firm, corporation, or other legal
f which a parent owng, directly or indirectly,
n half of the entity and controls the entity;
directly or indirectly, half of the entity and
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nt of a 50-50 Jjoint wventure and has equal
and = veto power over the entity; or owns,
or indirectly, less than half of the entity,
ict controls the entity.

r stated that it was incorporated in 1976. The
so submitted information demonstrating that it was
chapter S status with the Internal Revenue Service
owned by one individual. On appeal, the petitioner
s that it 1is not part of a parent/subsidiary or
pup. If the petitioner is not part of such a group,
- must demonstrate that it has a branch office in a
ry and that the beneficiary worked in that branch
e requisite time period. The petitioner offers no
1is regard. The petitioner states that its president
Russia for seventeen days, apparently to explore
prtunities. The petitioner has not provided any
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documentary evidence that it established a branch office in
Russia. The petitioner also has not established that it actually
is a multinational company. It has provided no evidence that it
has or is conducting business in more than one country. Going on
record without supporting documentary evidence 1is not sufficient
for the purpose of meeting the burden of proof in these
proceedings. |Matter of Treasure Craft of California, 14 I&N Dec.
190 (Reg. Comm. 1972). The record contains no information that
the petitioner has an established office in Russia and that the
beneficiary worked in such office.

In addition, the petitioner has not established that the
beneficiary’s | foreign employer is affiliated in any way with the
petitioner. This particular immigrant visa classification is
limited to individuals who have been employed in a managerial or
executive position with a foreign entity that is affiliated with
the petitioner either as a separate branch office or as a
subsidiary or| affiliate. The petitioner has not provided any
information ags to the beneficiary’s previous employment. There is
nothing in the record that indicates that the beneficiary has ever
been employed and certainly not employed as a manager or an
executive. Moreover, as noted above, the petitioner states that
it is not affiliated with a foreign company, let alone one in
which the beneficiary worked.

Beyond the decision of the director, the petitioner has not
- provided sufflicient information that the beneficiary will be
employed in an executive or managerial capacity for the petitioner
in the United| States. Although the petitioner provides a list of
duties for the beneficiary, the duties described do not indicate
that the beneficiary will be employed in a managerial or executive
capacity. The statute specifically defines managerial and
executive capacity as follows:

Section 101 (¢

) (44) (A) of the Act, 8 U.S.C. § 1101(a) (44) (n),
provides: '

i

"managerial capacity" means an assignment
organization in which the employee primarily-

anages the organization, or a department,
subdivision, function, or component of the
organization;

ii. supervises and controls the work of other
supervisory, professional, or managerial employees,
or manages an essential function within the

organization, or a department or subdivision of the
organization;

iii. if another employee or other employees are
directly supervised, has the authority to hire and
fire or recommend those as well ag other personnel
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(such as promotion and leave
zation), or if no other employee is directly
sed, functions at a senior level within the
ational hierarchy or with respect to the
n managed; and

xercises discretion over the day-to-day
ons of the activity or function for which
mployee  has authority. A first-line
sor is not considered to be acting in a
ial capacity merely by virtue of the
sor's supervisory duties unless the
es superviséd are professional.

8 U.S.C. § 1101(a) (44) (B),

) (44) (B) of the Act,

"executive capacity" means an assignment
organization in which the employee primarily-

I8

irects the management of the organization or
component or function of the organization;

astablishes the goals and policies of the
ation, component, or function;
in discretionary

xercises wide latitude

n-making; and

receives only general supervisgion or
on from higher level executives, the board
:ctors, or stockholders of the organization.

nust establish that a beneficiary meets each of the
set forth in the statutory definition for executive
itory definition for manager if the petitioner is
he beneficiary is both an executive and a manager. A

may not c¢laim to be employed as a  Thybrid
lager” and rely on partial sections of the two
initions. The petitioner‘’s description of the

duties is indicative of an individual who will be
sic tasks for the petitioner such as market research
the petitioner of business opportunities. An
primarily performs the tasks necessary to produce a
provide services is not considered to be employed in
br executive capacity. Matter of Church Scientology

19 I&N Dec. 593, 604 (Comm. 1988). 'The Service is
to deem the beneficiary to be a manager or executive
se the Dbeneficiary possesses an executive or
cle. The petitioner has not established that the
as been or will be employed in either a primarily
executive capacity for the United States petitioner.
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petitioner has not established its ability to pay
v the proffered wage of $52,000 per year.

5(g) (2) states in pertinent part:

of prospective employer to pay wage. Any
filed by or for an employment-based immigrant
cquires an offer of employment must be
ed by evidence that the prospective United
nployer has the ability to pay the proffered
ne petitioner must demonstrate this ability at

the priority date 1is established and

until the Dbeneficiary obtains lawful
residence. Evidence of this ability shall be
1 the form of copies of annual reports, federal
ns, or audited financial statements.

e
=

e

g the petitioner's ability to pay the proffered
rice will examine the net income figure reflected on
r1's federal income tax return, without consideration
on or other expenses. Reliance on federal income
5 a basis for determining a petitioner's ability to
sred wage is well-established by judicial precedent.

Elatos Restaurant Corp. v. Sava, 632 F.Supp. 1049, 1054 (S.D.N.Y.
1986) (citing |Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736
F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang V.
Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989); K.C.P. Food Co.,
Inc. v. Sava,| 623 F.Supp. 1080 (S.D.N.Y. 1985) ; Ubeda v. Palmer,
539 F.Supp. 647 (N.D. Il1l. 1982), aff'd, 703 F.2d 571 (7th Cir.
1983). The petitioner’s IRS Form 11208 for the year 1999, the

only year pro

sufficient ne]

The petitiong

eligible for

In visa petit
for the bene

Section 291 o
been met.

ORDER:

The aj

vided, does not demonstrate that the petitioner has
income to pay the beneficiary the proffered wage.

~r has not established that the beneficiary is
this immigrant visa classification.

the burden of proving eligibility
entirely with the petitioner.
1361. Here, that burden has not

ion proceedings,
fit sought remains
f the Act, 8 U.S.C.

opeal is dismissed.




