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IN BEHALF OF PETITIONER:

INSTRUCTIONS:
This 1s the decision in your case. All documents have been returned to the office which originally decided your case. Any
further inguiry must be made to that office.

If you believe the law was inappropriately applied or the analysis uscd in reaching the decision was inconsistent with the
information provided or with preeedent decigions, you may file 2 motion to reconsider. Such a mation must state the
reasons for reconsideration and be supported by any pertinent precedent decisions, Any motion to reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, &s required under § C.F.R. 103.5() 1))

If you have new or additional information which you wish to have considered, you may file ¢ motion to reopen. Such a
maotion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be fited within 30 days of the decision that the motion seeks 10 roopen,
cxcept that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. k.

Any motien must be filed with the office which originally decided your case along with a fee of $110 as required under §
CFR.I03.7
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DISCUSSION: The Director of the California Service Center denied
the employment-baged preference visa and the matter is now before
the Assoclate Commissioner for Examinations on appeal. The appeal
will be dismigsed.

- The peticioner is a California corporation that is engaged in
specialized services within the outdoor advertising industry. It
seeks to employ the beneficiary as its vice President and Chief
Executive Offzicer (CEO) and, therefore, endeavors to classify the
beneficiary as a multinational executive or manager pursuant to
gection 203(b) (1) {C) cof the Immigration and Nationality Act (the
Act), 8 U.S.C. 1153 (b) (1) (O).

The director denied the petition on the bases that (1) the
proffered position is neither executive nor managerial in nature,
and {2) the petitioner ig not doing business.

On appeal, counsel gubmits a brief and additicnal evidence.
Section 203 (b} cf the Act states, in pertinent part:

(1) Priority Workers. -- Visas shall first be made zvailable
. . bto gualified immigrants who are aliens described in
any of the following subparagraphs (A} through (C):

& * R

(C) Certain Multinational Executives and Managers. -- An
alien 1is described in this subparagraph if the
alien, in the 3 years preceding the time of the
alien's application for classification and admission
into the United States under this subparagraph, has
beenn employed for at least 1 year by a firm or
corperation or other legal entity or an affiliate or
gubsidiary therecf and who seeks to enter the United
States in order to continue to render services to
the same employer or to a subsidiary or affiliate
thereol in a capacity that is managerial or
executive.

in the initial petition filing, the petitioner described itgelf as
a provider of regearch expertise and developer of technical
solutions for companies that advertise in an outdoor forum. The
petitioner claimed to employ three persons and to have, along with
its alleged affiliate company in Italy, a gross annual income in
excess of $7.5 million. The petitioner stated that the proffered
position was an executive position and the duties of the
beneficiary would include directin expansion activities,
directing the day-to-day operations of the comparny, overgeeing the
hiring and firing of employess, and representing the petitioner in
contract negotiations,

The director issued to the petitioner two geparate requests for
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evidence (RFE). The first RFE related to beneficilary's dutiesg
with the foreign entity and the foreign entity’s cwnersghip. The
seccnd RFE related te whether the proffered position was executive
or managerial in nature, and whether the petitioner had been doing
buginegs.

Regarding the proffered pogition, coungel gtated that:

[the beneficiary] has ultimate contrel over all company

decisicns, including establishing and implementing
company goals and peliciles, representing the company in
contract negotiation and execution, implementing

marketin and public relationg plans, entering into
corporate partnershipsg, hiring oubside resources to
implement company  businesgs plang and marketing,
developing strategic plans, and overgesing the
financial operations of the company.

The petitioner algo sgubmitted a list of activities that the
beneficiary had executed in hig role as the President/CEO to
evidence that the proffered position involved primarily executive

or managerial duties. Counsel also stated that the petitioner
employed one full-time operations wmanager 1in addition to <the
beneficiary. According to counsel, the operations manader

implements all directives in connection with the operations,
pclicies, and goalg of the company, maintaing the petitioner’s
operations when tLhe beneficiary 1s in Italy, arranges and
participates 1in meetings with accountants, lawyers and clients,
and prepares summary reports about outside advertising accounts
and cverseag marketing and business activities. Finally, counsel
noted that the petitioner hires independent contractors and
“critical service personnel” to handle advertising design, websit

development, legal and financial activities, and insurance issues.

Regarding whether the petitioner had been deing businesg, counsel
gubmitted copies of the petitioner’s federal income tax returns
from 1258 through 2000.

The director found that the proffered position was neither
executive nor managerial in nature and that the petitioner had not
baeen deing business. The director’s reasons for denial and
counsel’s evidence in rebuttal shall be separately addressed
below.

I. PROFFERED POSITION WITH THE U.S. ENTITY

The director stated that the proffered position was neither
executive nor managerial in nature because ™. . . given the type
of business that the petitioner conducts, it ig unreasonable to
believe that the beneficiary, as the Pregsident and CEQ, will not
be involved in the day-to-day non-supervisory duties that are
common  place in - the industry.” The director found that the
beneficiary would be workin at “the lowest level” of the
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petitioner’s organizational Thierarchy because there are no
permanent full-time employees other than the operationg manager
whom the director concluded was the beneficiary’s assgistant.

On appeal, counsel states that the beneficiary spends 95% of his
time performing managerial and executive activities, which include
negotiating contracts, representing the petiticner in meetings,
hiring and directing legal counsel and financial planning, and
directing the operations manager as well as a staff of independent
contractors in the areas of design and marketing.

Counsel also stateg that the director erred in focusing on the
size of the petitioner’s staffing levels. According to counsgel,
the operations manager is a full-time emplovee with a bachelor’s
degree who carxries ocut the day-to-day activities of the company’'s
operations, which are baged upon the peolicies and directives that
the beneficiary creates and directs. Counsel noteg that <the
director failed to consider the reasonable needs of the petiticner
in light of dite structure and overall sgtage cf develcopment.
Counsel wmalntains that the petitioner relies upon a corps of
contractual employees such as graphic artists and warketing
professicnals to fulfill its business needs and, as such, the
petitioner does not need to hire a permanent staff to meet its
business obligations. In support of her gtatements, counsel
refers to two unpublished decisions by the Adminigtrative Appeals
Cifice (AMD).

Purguant toe 8 C.F.R, 204.5{(3)(2}:

Executive capacity means an assignment within an organization in
which the employee primarily:

(A} Directs the management of the organization or a
major compenent or function of the organization;

(B) Establishes the goals and policies of the
organization, component, or Ifunction;

(C) Exercises wide latitude in discretionary decision-
making; and

(D) Receives only general supervision or direction
from Thigher level executives, the board of
directors, or stockholders of the organization.

Managerial capacity means an assignment within an organization in
wiich the employee primarily:

(A) Manages the organization, or a department,
gubdivigion, function, oY component of the
ocrganization;

(B) Supervises and controls the work of other
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gupervisory, professional, or managerial
employvees, or manages an essential function within
the ocrganization, or a department or subdivision
of the organization;

(C) If another employee or other employees are
directly superviged, has the authority to hire and
fire or recommend those as well asg other pesrsonnel

actions (such as promotion and leave
authorization), or, if no other emplovee is
directly supervised, functions at a senior level
within the organizational hierarchy or with

regpect to the function managed; and

(D} EBxerciges direction over the day-to-day operations
of the activity or function for which the emplovyee
hag authority.

The definitions of executive and managerial c¢apacity have two
parts. First, the petitioner must show that the beneficiary
performg the high level responsibilities that are specified in
the definitions. Second, the petiticner must prove that the
beneficiary primarily performs these specified regponsibilities
and does not spend a majority of his or her time on day-to-day
functions. Champion World, Inc. v. I.N.§., 940 F.2d 1533 (Table},
1991 WL 144470 {9th Cir.{wash.) July 30, 18%1) (emphasis in
original) .

The evidence in the record shows that the beneficiary performs
the high level responasibilities that are specified in the
definition of executive c¢apacity; the beneficiary directs the
management of the petitiocner, esgtablishes the petitioner’s goals
and policies, exercises discretion over the petitioner’s daily
operations, and works independently. However, the Service cannot
conclude that these responsibilities are the primary focus of the
beneficiary’'s job responsibilities.

If staffing levels are used as a factor in determining whether an
individual is an executive or manager, section 101 (a) (44) (¢} of
the Act reguires the Service to congider the reascnable needs of
the organization in light of its overall purpose and stage of
development. A company’'s size alone, without taking inte account
the reasonable needs of the organization, may not be the
determining factor in denying a visa to a multinational manager or
executive. Systronics Corp. v. I.N.5., 153 F.Supp.2d 7 (D.D.C.
2001, '

Here, the petitioner’s staffing level includes the beneficiary as
the pregident/CEC and an operations manager. Counsel states that
the beneficiary is not involved in performing the services of the
petiticner ©because they are contracted out to independent
contractors. In gupport of this claim, the petitioner submitsg a
list of alleged independent contractors and identifies which
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services thege companies perform. However, the petiticoner has
not submitted documentary evidence of its agreement with these
contractorg to ghow that the alleged relationship bebtween 1t and
the contractors exists. Furthermors, the petitioner has not
listed the type of service(s) that each of these contractors
provides, or explained how the contractors’ services obviate the
need for the beneficlary to be involved in the daily operational
activities of the petitioner’s operations. Simply going on record
without supporting documentary evidence is not sufficient for the
purpoge of meeting the burden of proof in these proceedings.
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg.
Comm. 1872).

More importantly, however, the list of independent contractors
indicates that the petitioner c¢ontracts for IT gervices,
export/logistice, office insurance, legal services, accounting
gervices and design services; vyet, the petitioner 1is in the
business of marketing and selling its services to businesses who
uge outdoor advertiging. It is obvicus that the petitioner does
not contract i1ts marketing and sales services because the
beneficiary performg these duties; such activities are hnis
primary focus. Thus, the petitioner’'s staffing levels indicate
that the reagscnable needs of the pe:ipionex' in light of its
overall gtage of development did not zreguire the services of an
individual who weould primarily execute executive or managerial
duties. Such hLQh level responsibilities are secondavy ancillary
to the beneficiary’s primary role as the petiticner’'s salesperson

and marketer of ites gervices. An employee who primarily performs
the tasks necessary to produce a product or to provide services is
not considered to be emploved in a managerial or executive
capacity. Matter of Church Scientology International, 19 I&N Dec.
583 (BIA 1588).

It is noted that the petitiomer submits a lat

the Presgident of , L
states that the beneficiary doeg not engage in desicn or other
“hands-on” marketing or sales work. According
such duties are handled by profe@szo 1@l grth;c designers and
public relaticns persong, and he maintains that the peneficiary
works as an exccutive. The Service may, in its discretion, use as
advigory opinions statements submitted as expert testimony.
However, where an opinion is not in accord with other information
or is in any way guestionable, the Service i1s not reguired o
accept  or give we1ght Lo that evidence. Matter of Caron
International, 1% I&N Dec. 791 {(Comm. 1988), Here,
has not presented any evidence to support his claims that the
beneficiary does not engage in sales work. In fact, Mr. Andrews
claim that the petitioner engages public relations persons Lo
handle its marketing or sales ig inconsistent with che
petitioner’s submitted evidence. In ites 1list of contract
employees, the petitioner did not indicate that it hired any
public relations persons or firms as contractual employees.
Accerdingly, Mr. Andrews letter is given no welght in =&
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determination of whether the beneficiary primarily executes
executive or managerial duties,

Finally, counsel’s c¢itation of two unpublished decisiong from the
AAO 1is neither persuasive evidence nor binding precedent in thesge
proceedings. While 8 C.F.R. 103.3{¢} provides that Service
precedent decisions are binding on all Service employees in the
adminisgtration of the Act, unpublished decisions are not
similarly binding.

¥or the reasons noted above, the director’s decision to deny the
petition, in part, on the bagis that the proffered position is
neither primarily executive or managerial in nature will not be
digturbed.

II. DOING BUSINESS

The directcocr alse denied the petition on the basgig that the
petitioner was not engaged 1in the regular, systematic and
continuous provision of goods and/or services. According to the
director, the evidence that the petitioner submitted, which
included income tax returns, did not show that any businesas
transacrions transpired or were finalized. The director noted
that the petitioner had only entered inteo discussions and
negotiations for business and he concluded that the petitioner
wag merely an agent for the foreign entity.

On appeal, counsel notes that the petitioner’s federal income tax
return for rthe year 2000 showed a gross annual income of
$850,000. Counsel also states that the director haz beén
notified by the Service's headguarters office to cease issuing
denials based upon the issue cf “dong business” if a petitioner
can show that 1t has earned an income on its federal income tax
return.

Pursuant to 8 C.F.R. 204.5(4) (2):

Deing business meang the vregular, systematic, and
continuous provisicn of goods and/or services by a
firm, corporation, or other entity and does not include
the mere presgence of an agent or office.

Counsel does not pregent any documentary evidence of an alleged
Service policy, which states that a petitioner need submit only a
copy of its federal tax returns to show that it has been engaged
in the regular, systematic and continuous provision or goods
and/or services. The assertions of counsel do not constitute
evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988} ;
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980) .

While the petiticner’s income tax rerurns show that it had a
gress annual income of $850,000, the petitioner does not show
from where this income was derived. If guch income was derived
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from only one or two transactiong then the petitioner would not
be regularly, systematically and continuocusly engaged in the
provisicon of goods and/or sarvices. The petitioner gubmits
copies of invoices; however, these invoices are all dated
gubseguent to the £filing of the petition. Accordingly, the
petitioner hag not met its burden of proving that it has been
doing business, as that term is defined in the regulations. The
petitioner has not overcome this basis of the director’s
objectiong to the approval of the pestition.

In visa petiticn proceedings, the burden of proving eligibility
for the benefit sought remains entirely with the petitioner.
Section 251 of the Act, 8 U.8.C. 1361. Here, the petitioner has
not met that burden.

ORDER: The appeal is dismissed.



