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This iz the decizion in your cose. All docurnenes have been remrncd o the office which eonpalee decnded wour case.
Aoy furdher ingquiry cuae b wade to dhat oftice.

T s detiesee the s weas inaopropriale by applisd or fhe snalysismsed in meashing e declsion wos nconsisienr with the
oA peyided o1 with precedent decisions. wow may ke a eion o recondiler. Such 3 oudiem s st he
Tedsous tor reconsideracen and be supported by any perdnent precedent decisinme Aoy nodomn o recenadtler me e
Nilend weithum 243 dawe of the decision that che mabon seeks o reconsder, as requited oodar B0 B RT3, 30001,

IU 3o hevvee mwewr o sditicenal informaticn which vew wish o Lo sosdooed, voumay Ul 1 etion o renpen. Such
a roolivn st stk the new facl Ly be proved at the reopened proceeding and be supportsd by affidavie or oty
daenmentary cvidenoe. Any marion o reapcn st be filed witin 30 days of e Gecisten Ural e motom seeks b reopen,
extepl il iuie we Gl before thic pecod espines may he ceeoded inohe discretion of the Scrvies whete il ois
demanstrancd thar the delay =z reasomble and bevond the conmal of the applican: or pedtiener. 12,
Any meen muel be Gled wilh the eiMee which originally deeded vour ease aicng with o oo of 3110 ws royuiced wmler
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DIBCUSSION: The employment-baged preference lmnigresnt wisa
pebitisn was danicd by the Director, Vermont Service Cenker, and is
row befaors the Aggsociate Commissioner for Exanminations on appeal .
The zpp=ar will ke disinlisoed.

The petitioner renovates and sel’ls antigues. It seeks —o smplov
the pereficiary permanently in the Unized States as a furniture and
antigques restocrer, Ly reguliresd by slalule, Lhe pelllion wis
acoompanied by an indiwvidnal labor cerkification from  the
Departmerl o Labor. The director detcermined the petitioner had
ok established that 1L had Lhe fiparcial abdility Lo pay Lhe
Eeneficiarv's proffered wage as of ths Ziling cate of the wisa
Dl L Lo,

On appeal, couneel submits a brielf and addizional ewvidence.

SeclLicr 2023{n) {3} of the Immigration and Kationalicy ot {the hol),
Boa.sE.o, 10930k (30, provides for Lhe graonling ol prelference
aOlaszsification to qualilied immigrankts whe are capable;, at the time
at pot-tioning for clazsification under this paragragoh, of
pestorming ekilled or unakilled lakor, not of a temporasy or
seasond_ nature, for which gqualified worsrs are oot available
tho Tnit=d Etazes.

B COLFVE. 204 .50 (2) staces. in perciaent oarc:

Ability of progpective emplover to pay wage. Any
petitior filed by or Zor an employment-hkagsed immigorant
whiizh requires an offer of employrnent muss ke accompaniad
by evidence that the prospective Uniced Scaces employer
haa the ability o pay Ehe proffersed wage. The
petitionsr must demonstrate this ability at The time the
priority date is esstablished anc ceontinuing untril the
beneficiary obtaina lawful permanent residernce. Lvicdence
ol kkis abZlicy siall be either in the form of coples of
arneal reports, federal tax returng, or audiced finarcial
stotoments,

EligilriliLy in Lals maller aingess on —he petiticnerts ability to
oay the wage offered as of the petition’'a £iliag date, which is the
date  the roquest for  labovy cercification was  accepbed for
nrodegaing iy any oftice withic tlke emoloyvment system of the
Cepartment of Labor. Makbter of Wing'szs Toca House, 6 L&KW Dec. 1E5B
(ot . Reg. Comm. 1577 . Horg, the pecition’z [iling date s May 9,
1347, The beneficiary’s gzlary ag sgtated on the  labor
certification is 220.00 per hour or S<£1,600,00 per annum.

Counsnt sabmithod insutficient evidenoe of the petitioner'e abilicy
to pay tho proffered wage ., On July 25, 2001, the Scrvice reolsstad
cvidarce of the pelillones's abilizy o pay the proffzred wags.

In respenss, cowss]l sabwmicted copics of The perliticoner's= 19%7 and
19%3 Pornn 20010 U8, Incivideal Tnoome Tax Beloon includirneg Schecdule
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, Prolil ad Less tzrom Buziness Statomort,. Thz nmeotitione~fa 1597
Tozm 1040 rellecled 2 sdjeaced oooss inoore b 21,7800 Soaaduls
raflacted oreng zeoesipzs ol $2411,127; grosg proflil ol 387, 0685;
wangoas of Z0; and o onen prafin of 321,130, The petiticnsrs 1939
porm 1940 reflested an adjuvatod oross ineome of £238,9R7 0 Sohodnlo
O rellecled goosg rece’ots of 530,724 groes oroflic of §175%,227;
wagen of 20; and 2 net oroel-b o 547,714,

!

The directox determired that tho doourontatics was -raufficiont to
entab:lisl cheakb the pebicioners bad Sl abil’ly Lo wey tlie orollered
wage and denicd the petition anoordongly.

O oappeal, oounssel submils s ocopy of Lhe pelilicner’s ZC0OC Form
10490 U.38. Irndiwvicual Income Tax Bsturn insluding Schedule O Profin
or Togss From Znzincs= and a Tottes from Rhe petftioror s OPA whiah
gtates, in pertinent Darc:

Lip 139 Lz co=. of goods sold awsooled wo 53252,65% and
the total kbus-ness expenses amounted to 575,915, If the
cwaer a2l ecated iz rescurces coffersntly have (gic)
ool have afforded the oost of an additicnzl apploves,

Toe CPA'S amaertion thak the peti-ieoner could havwve allocated aiz
resources differsakly is noz perscasive. Taszs fundz wrors on
rezained oy the petizioncr for fuizure use. Tnstoad, theao roniag
were cxoondod, and thorefore, noT resdily availanie Zor pzyment of
o henefic-ary'a aalasy in 19%7, Bage:sd on rle evidence zubkmithed,
it c¢ancot be foand LasL the pslicioner had suffizicnt fiadz
available Lo pay the bkenefic-ary the proffercd wags ot the time of
[iZiry Lthe zoplication for alier cwploymont cerbifizal Zon oas
required by 3 O R, 20 3z o0,

Tae petitionex='a 13%¢ [edaral Lzx relarn shows that the adjustod
asose lpcome 1dm $351,28500 This amoant © =2 mor suftffizisrs to oav Lhe
oroffered wago of 541, 800,00 oy yoar,

In additicn, Liz 1549 [leders]l cax returz alse shows thal Lhe
pelilioner lacked ke abil ty fe pay the proffared wange.

Walle Zhe “cdaral Lex zelur: [or 2003 shows &n adjasreos onosoe

incoms ol S€0,5Y1, sk ozmount sufficient to pay tiae proflered WEI]E
ths petitioner must show that it ad the abilily <o psy <he

proffered wage at the Zime of tiling of Lie petibicon and continuing
antil the beneficiary obtains lawful permacont resident stalus,
See & C.EF.H. 20<.3(g) {20 .

Aoccordingly, aller a review of ks federal tax recurne, LL is
concluded that the pervitieazr haz not establighed chat 1L had
sufficient available funds to pay the =zalary offered at Lus Lims of
filing of the pe2tition ard contiauing to oresenl.
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1Me murden of orozf in bthese procesdings resbhs solely with the
o rac Bon, & 11.8.7. 134Gl. The cozizioreor

pebkivioner., Sectizsn 291
hasz not el Lhal burden.

COROER ; The: appoeal is d_zmioged.



