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Immigration and Macdonality Act. # 5.0 113303

N BEHAILF OF PETTTIONHR;

INSTRINCTTONS:

This is the decision in your cuse. All doeuments bave been retimaed o the oftlee which oripmally decided yoT case,
Any [urther iwuity must be mads o tat offices.

T yown heliewe the 1aw was nappropriataly applied or the anulysin used in reaching e decision was inconsisent with the
intormarion pravidsl erowith precedenn decisions, you may filc a motion o recomsier. Such 3 matiom st starc the
rewsmx for reconsideration and be mpported by any perlinend precedent decivions. Any motion 1o teconsider must e
filed within 30 days af the decision that the motion sseks to recotsider, as reguired under § OB R, 183,500 100,

It you have new or additional Ifoemativn which san wish w have considered, you may Hle a motion oo Teupen.  Such
A oEGlion must slate e mew facts to be proved ar the reopened pracesding st be spported by affidavits or ather
doiemeniary cvidenee . Ay molion w teopen muse tye filed within 30 days of the decigion tat e motion secks f reopen,
eacepl thal Gailore to file boforc this period expites may be exeuzed in the discretion of e Service where ig iz
denmmstirated it e delay ways reasonable and beyond the canwal of the applicane oe petidones, Id.

Ay mution must ke filed with the oftice which urigially decided your vass Jlong with a fee of $110 as reyuiread uncier
ECER LO3T.
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DISCUSSTION:: The preference wisa pelilion was denied Ly the
Cirector, Calilornia Service Jen-er, and is new before the
Aggoclale Cpmmissicner for Bxaminzations on appezl. The appeal will
Ee szustaired and the petitior approved.

Thns petilbiconer Ls 2 garmert manulactuerer. It sccks Lo employ the
beneliciary permansntly in —hoe Thited States aa & sample
stitchor/garment, As reculred by slLalurts, the Dekition s

acrompanied by an Individual lakor certification approved by the
Lepartment <f Labor. The dirvecter determined thal Lhe pecitioner
had not cstanlisased that it Lad the Zinancial abkility to pay —ho
boneficiary the proflered wage as ol the Zilirng dateo of the viaa
oetition.

Cn appeal, counse submite a briei spd additional evidsnce.

Secticn Z03ib) {31 (A){1) ol che Immigration and Katicnality AcL (the
Acty, 2 U.5.C. 1153(b){3) (AR} (1), providea for rChe crsrting of
nraference classificaticrn to gualifisd imeigranls who ars capable,
at the time of petiticning for clessilicacion under thias waragraph,
of nerfomming skilled labor (reguiring az least two years Lralning
or ocxporience), not of a temmorary cor seasonal nature, [or which
mialzfisd workers are ncoct available in the UsiLled states.

B C.F.R. 204.5{g) (2] Btarseg n pertinect part:

Apilicy of prospective employer o Ay  wage. By
selillon Zilec by or for an enp ovment-based irmigrant
which reguires an offar of employvoent must be acconmanied
oy evidenae that the orospzoelive United States etmployer
has The ability Lo pay the profered wage. The
petitionsr must demcrscrate this ahilisy at the time the
priority date ‘s esgtablished and continuing until the
Deneficiary cotaineg law’ol vermanent reaidencs . Svidence
orf thie abilily shall ke cither in che form of copies of
annual reporcs, fodoral tax relurns, or audited firancial
ghaterents.

Aligibility ir thiz matfer Finges on Lbe petiticner's ahility Lo
Pay Lhe wage oifered as of Che peli_ilon's filing daoce, which is <—he
date  the roguest  for  labor  cercification was  accepted  for
Frocessing by sny office within cke ezeployrent swstem of rhe

Departwmenl oL Lakor. Mabter of Wing's Tea Fouso, €6 & Dec. 158
lfAct. RBog. Cowm. 1977, Ilers, the petiticon s Zilisg date is May 5,
20c0. The:  benzliciary’s zalary ag slaled om the  lakor

certification iz 312.158 Der hour or 535,33%41.40 [eEr ARMLMm.

Counne. submitied che nstinioner s 1usg and 1955 Schadule &, Proliz
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or Loss [roo Businnsg. Tha 1993 ESchedule C rellected grosa
receipts of 3%,513,5%8%; grose profil ol $158,330; wages of S0; and
a net profit of 1oz, 727,

The direczor deotormined that the evidence did not estakliah chaz
the neficiconer had Lhe abllicy to pay the proffored wage and denis=d
the petition avcerdingly.

On appsa., counsel submils the petitioner-'s 15%3 Form 1049 0.3,
Individual Incoms Tax Returmn winion veflects asn adjusted groas
income ol Z96,&850.

The pestitizner’s Form 1940 for the ealendar vesr 1959 shows ar
adjustad gross incore oI S08,850, e peliticners could pay a
proffered wage of $25,334.40 from Lhis iccome. Thovefoare, Lhe
peliticrer has estakblished iLa abil ity to pay tho proffered wadge.
The burden of procf in these srocsedings reels solely with che
potitionor.,  Section 282 of the aAct, 8 U.5.0. 1361, The petitioners
has mebL that burden.

ORDEER : The appeal 1= sustalned,



