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INSTRUCTIONS:

Thix iy the decivion m voor gase, ANl dotnments bave been romrmed o the office which aripmally decided your case.
Anv turther Inguiry omst be made e that office.

16 wron belicwe the lave wus Iaprmipmiately applied or the antlesis naed inoreaching e degision was neoosistenl wil the
mfrmunon proviced o with precedanr decisions, vou ey Qe & cudivm Lo Teconsider. Snch o monos muss gate fhe
reaseus e ceeossiceiation el e swopooed Byoany peeanenooecedens dissiang, Dy nenco woceconsle: aousl be
filed within 3 days of e Jecision Lal Qe cooloon seeks worevomstler, as regeirecl wmdes 8 0 FR. B S0 1.

IF yom have new o additonal mloroation which you wish we bave considened, you may i a motien o reopen. Such
a motion must srale the oew fasgs fo be proved ar the reopened proceeding and by seppeotied by aMilavie ot amer
documentary =videnrs. Aavy mution W rewpen mose be filed within 20 dars of de decizien that e wothon seeks w seopen,
expepr thar fablune 1o file before this period expifes fmay be eacused in che discredon of the Scrvice whers i is
deenimstrated thal the delay wag reasonsdle aod bevond the comral of the applicant or petiioner. 1.

Any moton must be biled with the ottiec which originally decided your case alowp with a (ee aof 5110 a5 required voder
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DISCUSSION: The employvmont boscd proforocnce visa potition was
denied by Lhe Director, Cal_fornia Service Tenter, The direcbor’s
decia’on to deny Ehe pefition wazs alfirmed by the Associzte
Commissiconer for Examinations on apme2l.  Ths msttor ‘5 ooow haforno
che 2gsociate Commissicner on o motlon to recpenr. The motion will
e grapted.,  the petition will e depied.

The petitioner iz invoTwed in zhe lacinating and geld wlazing o

Erinted circult  ooards. T- gaesks Lo erploy the bkenelicizsey
perranss.ly L Lhe Ueibed Slbalzs as a plaler. fim recuired oy
statuze, the petition is accompanied by an :ndiwidanl Takor

certificaticr approved Wy ko Teparorent of Labor.  The dirsolo-
determnized that the pelil_oner had not estab’ished Lasl L had the
Finarcial abilily tbte pay bthe hen=lizizary the proffered wage =z of
the filing date =f the vwizz petition. The Azsociarns Dommiss’ ones
affrmed thalz dezermination on apoeszl.

Cn moTion, counscl aubrits & atatement.

Bection 203:{k) (3Y (Aa) (1} of the Immig=ation and Naticnali-y 2ot (the
AoL), & U.5.C. 1153 4{b) (31 Aaiii), provides for the grantcing of
preference clazssification to qualified immigrants who are czpanle,
at the timo of peritioning for clasaification under this psrsorapk,
ot porforming gkl lad labor (sequiring al least Swo vears tralning
ot experience), nol of a Lenporary or seasonal nature, Tor wittch
qualified worserse are not avasrlable in the Unitrd Statos.

g U.F.E. 204.3{z]{2! mtancs in portinocnt part:

Abililfy aof prospective amplover Lo pay wage. 2y
pot-ticorn Ziled by or [or 4 enplovoent-bssoed Zmomegrans
wlhilol: regqo_res an ofler ol arployment st oo aooomand =
by wwldense bthzst thas proscectiwve Mnlted Storcs enn_owver
has  th= akility o ooy The prolfzrced  wage, Thr:
Eet_ticror masl Geconslodls Lhiis ability =t Ko B Che
Fricricy dale ia esz-ablished znd continuing wecLil Lhe
beraeficizary obhtaznre lawful pormsront residences.  Bvidenoe
ol zthis abiZity shall 2e eitner in Lhe Lorm of copias of
annual raeports, fTedergl Lax re-urns, or andited tinancial
statemants.

Eligikilily in this marteor hingas on tihs petitiomer's akility to
pay the wage offored ag of the petition's £11ing date, which iz the
date the veqgueer for labor certification wag acocepted for
praocegaing by any office within the employment systerm of the
Department of Lakor. Maorzer of wWins'e Tem louse, 16 I&aN Dan, 193
(Acot. Heg. CZomm. 1977 . Here, blke petition's f£ilding date is
QoLlobex 7, 13%5.  Toa beneficiary's walzry as statcd ov the labor
cerbilication is 38,20 per Joor oz 317,056 .00 por aanom,
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The Associate Commissicner affirmed the director's deciaion Lo deny
Lhie peLition, rokbires bzt She peti-ioner hsd not subkmiltted sevidonoe
cf its ability to pay the oroffored wage as of the Si7ing dats of
Ere oobdinton,

Crnnomotion, courssl sukmite = ocopy of the oesitiones's 3000 Tovr
Z1lzns .5, Tneome Tax Return for an 8§ Corporation and argues Lhal:
Pleage ole L=l owe are zubnl Ldimg =all ke regquiroc

documenkation.

Blao, Mr. Cendovs ig oonstantbly traveling for business
purpcege and he bas been cverasszas [eor the past moatk. He
returned on Wednesday Junc 12 ane fhat's way we are
submithting the documentation oday. Flease note Lhal Mo,
Cerndova is the only person thal has acoess te nis incoms
Laxed and Lhers was no pessible way to obtain them boefovre
today. AZso we pseded his signature for this appeal.

Please reccouasider vour decleglon gince svery time vou’ve
roguosted tThis informastion M-, Cendoya has keen ouk of
the countzv.

Counsel g argunent i1s nok persuasive. Rz noted by the Aessociate
Commissioner, the tzx refurns subkmitted by counsel zre ot for
%35, the wvoar tho petition wam filed.

The petitione:r must show that it has tho ability to pay the
proffered wage at the —ime the pricricy date is esztablished and
continuing uwakil  the  boneticiary obrtains  Zawful  permancnt
regidsncs. Basod on the evideres submetted, it cannot ke founsg
taat t-o zotitioner had zulliciens Tunds avsi able o pay Lhe

Fenet-2diary Lhe poollersd  wizo ot the towme 2z L_lin:  Lbe
Applital_ oz Zor alien o ovnors oortitioallion as requolz-sd by 8
Cuozud, 20405591 03) . Thaoctore, ol pelilion say pet e approvoo.

The: barden of poool in these prococdings rests sole’y with the

fpelitionszr. Section 2971 of the Ast, & 10.5.7. 1361. The potitioner
has not sustained that burcdern.

ORDEER: The Associate Cormmisziconer’s decieion of May 10, 2091, ia
affirmed. The peLilion s denied.



