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[NSTRUCTIONS:
Thix iy the decision in your case, All docwuments have Desn returned w e ollcs which veiginadly decided your cass,
Aty Forther ey must be made b dial wllce.

Il you Delieve die lavw was ineppripriately applicd ot the analysis vsed in resching the decision was inconsist=nt with
the indormarion providad or wil precedent decisions. you may file 4 modon 1o reeonsider. Such 4 mothon onst s
the reasons for recansideration amd be supported by any peoniner procodent declsions . Any mobien W recomsider most
b filsd within 30 days of the decision Lhal the motien secks o reeonsider, as required noder 8 C.F R LB SGE0E00.

If you ave wew or sddidonal infscmation which yen wish 1o have coasidered, vow Inzy file @ mulion o reppen,  Such
8 mootion must state iz new facts to be praved al U ceopensd procesding and be supporned by affidavits or ol
documantany evidence. Ay motion o reopen st be led within 30 dayve of e decision that the motion sceks o
reopen, except thar failure ur e before this porind expites may be cxcused o the dizereion of the Service sherc it s
demonsrated thar the delay was reascoaliles aad bevond the conicol of the opplicant or petitioner. Id.

Amy modon must be filed with the office which originelly decided vour cose alomg, with a fee of S170 25 required
under 8 O F R, 1087,
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DISCUSSION: The preference wisa petition was denied by the
Director, Vermont S=rvice Center, and is now belfors the Associate
Corm_salioner for Txaminationg on appeal . ke appeal will bo

alsmilsged,

The potitiaoncy is 2 wotail footwear and athlecic apparel company.
It sesks to enploy The peneticlary permanently ae a chisf computer
Droorammar. A5 regquired by statute, the petition is sccompanied by
an irndivicual lahor certification approved by the Tepartment of
Lakox, The director determined that taz petizicner had ool
exkbaklislhed Lliat bie beneficiarsy TH=1 Lhe pebitioner's
quzslifications for the posizion as  stazed in the  lakor
anrtification.

Cn appesl,. counsel aubmild a gLalement and 2ddit lonal ewvidence.

Secticr 203(kY (2) {(A) (i) 2 tle Immigration and Kationalicy Acl [Lis
Bov), B U5, L1153 (ki (23 (A (1), pzovides Zor Lhe granting of
preferance clageificarion to qualified irmigrants who are canable,
at the time of petiticorning for classification under thig paragraph,
of performing skilled lzbor (requiring at leas: two vears training
or experience), not of a terperary or geasonal naturs, for which
mualificd workers are not avallable in the United States.

Seoticr 203 {n) [3} (A} (Li) ol the Bet provides for the granzing of
preferance olassilicstion o gazalified  immigrants who o hold
barcalavnreste degrees and who are membora of the professions.

& Tabor gertification is an inlegral part of this pe-izion, but che
iggvance of a4 labor certilication does not mandaco the goproval of
Lhe relating petizion. To be eligible Tor approval, a bersficiary
rast have all the training, educaticn, and exverience specified on
tne lanhor aocrtifieation as o the pelilien's filing date. Matter
of Ming*'s Taa Eouse, 16 L&N Dec. 158 [(Act. BEog. Comm. 19770 . Here,
ths pel_Lici's [iling date is May 2, 2000,

The Applicaticr Torv Alien Emplovmenl Certilication (Torm ETA 750)
indicated that the posilLicon of chiel compuzer nrograrmer required
a Bachelor's degres in computer scicnoe or paye_ca, aud two yvears
of experience in the job cffersd or bLwo years of expericnce in the
related ocoupation of programmer analysb.

The director determined that The percilloner had not cataniashed
that the berefictary had cthe reguired Sachelor's degres and dernied
the pesitilon.

Un zppeal, counsel gibmila an gdditicomal edusations’ evazluslion for
the bensficiary and states Lhal the credis cvaluacion esubomit-ed
wilh Lhe petitionet "only congidersd the bereficiary’'s courses work
abl. Lhe Tniverzity of Bowvbkay, not her Advances Diolona at the Board
of Techrical Examinations.n )
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The record contains an educational evaluazion Zrom the Foundation
for Incernational Services, Ine., which states that the beneliciary
hes the sdquivalent of three vears of universizy-level crsdit in
thysice from an accrsdited enllegs or aniversity in the United
Statern, and has as a result ol her sducabtiona’ bacground and
empleyient  exXperiences {2 yezvs of exnerisnce - 1 year of
untversity-level credit), an edvocationzl background the equivalent
af an irdiwvidual with a kacheler's degree in compuzer science From
an actredited college or university in the UTnited States.

The three year experience for one year of edacationn rule uaged in
the evaluacion is applicable to nonimmigrant H1B petitions, not
Lmmigrart petitcionsa.

Cn aspp=al, ccounsel svbmits an sducational evaluation from Tae
Trustforto Corporation, which atates chat thoe boncficiary has the
eguivaleat of & bkachelorts degres offered by ar  accorediced
university in ke United State=s.  This Sersvice uses an evaluation
by a credentials ewvaluation organization of a porsonts foroign
cduzation a3 anr advisory opinion onty. Where an evaluation is noo
in accard  wich previous egulvalenncisds or i din Ay way
gueslicnable, ik may be discoanted or given Zess weight . Matter of
S=a, Inc., 1% I&N Dec. 817 (Comm. 15588) .

The beneficiary is required to fave a bacaslor'e degree on Lhe Foro
ITA T30, The pelrilicner's acblual ininlpmur regquirements could hawve
been clarified or changed befcre the ETA 750 was certifiad by ths
Departmert oI Labor. Since that was not done, the directorfs
decision to ceny the petizion must ke affirmsad.

lhe iszsue here i1z whether the heaseficiary met all of tas
rzquiremenks =ta-ed by the petitionoer in block #14 of Lhe labor
cer-ifizcatliorn as of the day it wag filed wliLh the Depar-ment of
Labcr ., “he petitlioner has not eatabiished that the beneficiary had
a hachelor of science deqree in computer science or phyaics on May
2, 2000. Therefore, the petition mwmay not be approved,

Ct is netod that the peticioner has oot established that it had the
ability to way the proffered wage. As the appeal will be discisse=d
ol The grounds discussed, this igsuc rneod not be examined further.

Tho burvden of oreof in theass procsedings rests solely with Lhe
petiticones. Section 221 of the Act, 8 U.S.C. 1361. The petitioner
has rot sustaincd that burden.

ORDER : The appeal iz dismissed.



