L5, Department of Justice

Imrongetatiom and Mulnrahication Semice

L =tabafyel
gt R T 2 TR ' -
- At OFFICE OF ADMINISTRATIVE APPEALS
Ll D T u e 425 Fye Streer W.W.
il pen A POVETY LLLB. Frd Ploor
; = B Wershimgtan, I C. 205 s

File: WA (WHOSR 5130 Olffce: CATTRORNTA SERVICE CENTER Thane: M-‘q‘r 2 9 ?Eﬂe

TFetitiot: [mmiprant Petitios for Alien Worker 15 a Skiltcd Workar or Profassional Pursuant e Seciion 203030
ol ther Tonnmigradion and Wationality Ace 8 TE.Co LL35ERI)

LM HE: l'etitioner:
Benetiigry;

N BEHALF 0OF PELITIOMER; .-

INSTRUCTIONS:
"Lhis iz the deeision in your case. All docamedts have besn retwrmed e the oftice which orginally decided your case.
Any lurther ingiry must be made 1o that cffics.

Il wou believe Lhe law was inappropriacly applicd or the analysls wsed n meaching the decision wes imcomsiswent wit
the intformaticn provided ar with precedent decisinns, you may o a motion to reconsicder. Such g mwlivn muost [t
thie reasons for recansideration and ba supported by iy perbnent precedene decisions, Ay morion o rooopsider mus
D Jiliedl wichin 30 wavs of the Gecision thar e motion sceks o racoosider. ay reguired nder & CF.R. 103, 302001300,

Tf o have new o addicional lofermation which you wish b have conmdeted, you may file o metion to reopen. Swuch
a meativn trosl siele che new faets fo be proved an the teopenad proceeding and be supported by afidavies or o
docwme neary evidenss. Ay mocan e neanen mest b Bled within 30 days of the decision thal the moton seeks o
reopen, except that failmre to file before this perdod exprices ney e exoused nohy diseretion of te Sarvize shere it is
deransteatedl thal the delay was reasorable and beyond fthe costrol of the applicant or petitioner, 3d,

Any macrien musr be 1iled with the office which onginally decided pour sase along with a fee of SE10 as TeiTed
under 8 C.ER. 1037

TFOR ‘THE ASSOCIATE CORBISSIONER .

hert I, Wiemann . Diceciar
Administrative Appeals O Gee



Pazce 2 WAC (B8 315331

DISCUS3IION: The preference wvisa pzlilicn was denied by <he
Direc-pr, Califarriaz Service Jenker, z2nd iz now ooforc —he
ferociate Cormisg’oner for Fxamirtatians or appesl. The appesal will
be diswigesed.

The petitionny is a dental clindc. T+ ageeks <o emoloy Lhe
beneficiary perranently in the Uniced States ag a deatal assistant.
g reguired by  stabuvts, the peiition is  accomparnied by an
individusl laboer certificacion aoproved by the Departmont of Labor.
The cirector determined that Eks petiticner had not established
that it ig a successcrsiip-in-intarest Lo Lhe company [or which the
labor certiZicaticn was zspprovad.

In appeal, coansel provides a briet and additional evidence.

Seatien 233 {n) {3) {Aa) (1] of the Immigraticor and Nationality Act (the
Actl, 8 U.8.C. 1153(bk) {3) {R) (i), preovides for the grariing of
prelerence classification to gualified immizcrants who are capable,
at the time of petitdioning Tor glagaification under this paragraph,
of performing alilled labor {requiring st least two years training
or oxporienge), not of a Lenmporary or zeascral natuare, for which
qualitied workera are ook availables in the nitsd Statos.

8 C_F.E. 204 5o} 2 stateas in partinent parl:

Ability of progpective employer to pay wags., ATy
petiticn filed by or for an employment based immigrant
which regquires an oZfer of amploviEnt nusl De accompanied
by evidenne that the progoesl’ive United Etates cmploysr
has the ability Lo pay the proffeorod wage, The
petiticoer must demonstrate this abilicy at the Lime the
pricrity dste is estadblished and corliruimg until the
beneficizry cozains Tawful percanenl residence. Evidonge
ol this ability sha'l ba sither in the form of copiea of
anntal repcris, [=2deral tax returns, or audited financial
srLatemsnTa.

Eligibility in thi2 makter hinges on bho petitioner’s ability to
Eay tho wage offered as of the petition’s £iliog date, which i3 the
datea cthe request for laber cerlilication was aocepted Cor
processing by any olfice withian kke omploymesns ayslem of thas
Cepartoent of Labor. Macter of Wing's Tea House, 15 I&N Roo, 158
2ot Req. Oomm. 1377} . Hers, the peoition’s filing date iz Aagusk
23, 1h9s, The beneficiary’'s sa2lsry as stated on che lanow
ceslificazion is 10,00 per hour or 321, 5£L0.00 per anium.

Ias pelizicner initially failed to submil any evidence of ics
abllizy to pay the prollersed wage a2 of the Filing date of Lhe
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petition. Or September 28, 2000, the director remiested owicence
of the oetitioner's abilicy to pay the proffered wage as of Augual
23, uis, Trne director noled Lhat the labor certbilication was
approved for Eagle Dale Family Dentistry, while the I-140 Tiated
Thomas Ray Foder TMS ag the peticioner,

Ia respoase, counssel =cated that the origina’ petitZoner, Fagle
Dale Family Dentizbry 18 no longer in a poaition to procesed with
tas czse, and that the beneficiary has a new suployer, Thomas lay
Feder pD5. Cocnsel Larbler sbated Lhal "tle current Immigra-ion
Petition [or Alien Worker, Form I-140, 1z a guhshitutdion of
employers oo a previoualy approved Jaooer cortificaticn. Counsel
submitted a <opy of the 19%% Schedule €, 2rolfit and Loss from
Buginesa ELalemz=nt [or Thomas E. Fecer. Echedule O roflocted
gross receipts of $251,803; gross prafit of $£342,529; depreciacion
of %3,789; wagez of 573,916 and a net oretit of 5121, 394,

Tae director determined chat thig evidence did nct sataniish chat
ta= oxriginral petitiener had the ability to vay the proffered wage
as of the filing date of the petition and denied the peLition
dorordingly.  The direczor noted that:

Theve 18 ng proviaion in the ©.F.R's or in the INA for a
s:hatituticon o the pertilioning =wplover. The provision
Zor oa guoccesazer in interest ol the poticiohner iz as
explained abowve. Thoe potitioner ir chie cass hes clesrly
not. hecomg the owner of tChe oriocipal pecitionerds
busiress neor aaz che pelilioner assumed the righta,
duties, obligations, and assets of the original emplover.

Ga appea’, counsel reiterazZoa hia arcurenl Lhgl "Elhe petitioner +e
reguesting & gubatitution of ewployers pursnant to 200 OFE
B36. 304021 (2), rather Lian realfiroa-ion bazod on a4 guooeSasr h
interzser "

The _=zhor certification wes lsausd te Zagle Tale Family DentisLrey
on ABugust 23, 13%5.  On Pebruzry 2, 2308, Thoras R, Feder [iled ar
I-149 Lwmigrant Pestition for Alien Worker en oshalf of the
penelficiary seexirg to uge the labor certificat-on igaued to Eagle
Dale Zamily Jentisglry. The center divocior denied Lhe pelition om
March &, ZooZ,

& laber cortificaLticn invelwving a spogific job ofles is valid only
for  Laz  particular job coporToally, Ehe alien for whom
coervzification was granted and o7 bthe ared of intended omploymanl
stazod o the Aszplicstion £or Alien buployment Terbificabion (Form
ETH 7507, CFLR. A5 _3A0{c) {2, L0 any of thoso factors change;
~he Employmoent and Trainirg adminis-rztien's Toachnical Nopistancs
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cuide Mo, 656-Labkor Certifiecations providos at page 114 that 5 naw
labor certification is generally requirsad.

n rthis zage, the sapecific jok cffor was mads by che prior
pet-bicre=r, Eagle Dale Family Dentistry, and a‘npee the petitioner
has charged, z new labor certbificaticn iz reguired.

The peticioner has  submitted o peracagive  documentation to
eolablialh Lhiat it had the financial abiZily to pay the proffered
wazse a= thke time nf filing of the pet-tion and continuing ko
praacns noy hag it provided any perguasive dooumentation bo
establish that the currenl pecitioner ig a sucrtessor-in-inlerest ko
Lhe prior owne:,

Aooordingly, arzer a zeview of che documenLabiosr furnished, 2t iz
corne luded  Lhal the petitioner hss noz estsbliished that iz hag
sullic-ens available Zunds to pay ths salawy offored at the time of
filing of the petizion.

The LDurdenr of proof in Lhese proceedisggs rests solely with the
pelisloner, Section 281 of the Acz, 8 U5.7. 134l. Tag potitiaoner
hzs not met chazt burden.

ORDER: The appeal is dismisged.



