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DISCUSSION: The prefersnce wisma petitien was denied by the
Director, Vermonht Bervice Contor, and is now hofore thoe Raaociate
Comniealioner for Examinatricons on appeal. The appsa. wil: b=
sustained and the petition approved. .

The pelitioners id a properly vanagement t2rmn. The petllionsr sesks
to employ the keneficiary permeznently in the Uniked States as a
bookkeeper. As required by statute, the petition is accomparicd by
an individual labor certification approved by the Departrent of
Labor. The director determined that the pelilioner had no:
established Ehak 1t had the fiparcial ability to pay thae
boneticliary the profforod wage.

On appeal, counsel sebmits a briel and additicnal evidence.

Section 203 (k) (3) (A) () of the Trmicration and Natioualicy Aol [Lhe
aot), 8 T.5.C. 1153 (k) (3 in} (i), provides [or the granting of
preference classification to gaalified irmigrants wha arc cagnable,
at the time of petitioning for classification under this parag=api,
of performing gkilled Zabor (regquiring abk least two years Lraining
or experiencel, not of a terporary or seaaonal natures, for which
qualified warkers axe not avsziZable ir the United States.

-

5 C.F.R. 204 _.5i(g) (2] states irn pertinenc part:

Abilicy of progpective employer to pay wage. Lo
petition filed by or for an enployment-hased immigrant
walon requires an offer of employment. muat oe accompanied
by evidence that tho prospoctive United Stetes employer
has =ho akility to pay Lthe prollered wage. The
neCitioner masgl demonscrabte thiz ability a2t the timz thea
origrily date is esktablished and oconftinuing until che
bheneliciary cbhtains " awfizl povmanent residencs, Evidence
of thizs akility alall be either in “lbe form of coples of
anmial reporte, federal “ax returns, or zrditod finarecial
atalaenenls.

Eliginilizy i1z “hia mzsller himges on the petitione<’'s ability to
ray the wage oifered asm of the petition'a filing date, which is the
dale <the request for labor cercificalion was acoeptod  Zor
proceasing by a1y onffice wilhin the employmert avatem of ke
Department of Lapor, Matter of Wing's Tea Hougse, 16 Z&N Deg. L&ES
{hoc. Hsg. Comm. 18770, Hare, the peliticon's f£llrng dats is
February 1, 2000. The beneliciaryts zalary ag 2csrfed oo the
petition is $15 .62 pevr hoar or 53%,%05.680 psr annnm,

Counael initially submlll=d s unauvdited baance ahesl Zor zhe
period ended Locsmber 21, 2000 &nd checkiag accoonk statemonta
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whicl did not cover the yvear of filing, on Ruguzt 3, 2001, the
director reques-ed addis lonal evidence of che petitiorerfe abilicwy
to pay tho praffered wage az of FPebruary 1, 2000.

In response, couosel subnllled & copy of che pelitionerts 2000 Forom
1020 7. 2. Indiwvidwua: Income Tax Return including Schedule C, Prefit
and Loga from Business Statement . Form 1040 rofiectod an adjusted
grogs inoore of §37,36%.

The dircctor determined that the documeatation was insuffigienrt to
satakliak that the petizionsr had the ahility to pay the proffered
wage and Aderied bLle pesilion aecordingly.

on appeal, oourael argues that zhe petitioner has satablished ita
anility to pay the wage oifersad.

A review of tke 2000 fedsra’l tax return shows ar adjustod groaa
incore of 837,363.00. pocorditgly, after a review of Lie
petiticner's federal tax return, 1t ie rconeluded chat tke
petitioner hae eetaklishbed Lhal ic had sulficiens awvaillakls funds
Co pay the salary offered at ths time of Ziling of the potitionr and
sopnkinuing to present.

The burden of proocf in taese procesdings rests soiely with tho
petitioncye, Hection 2%1 of khe Act, 3 U.5.C0. 1361, The petiticonsr
has met rhat burden.

ORDER : The appeal 18 sustained.



