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DISCUSSION: The emplovment-based preference visa petition was
initially approved by the Director, California Service Center. In
connection with the beneficlary’s Application to Register Permanent
Regidence or to Aﬂjust Status {(Form I-48%), the director gerved the
Petitioner with notice of intent to revoke the approval of
petition. The director ultimately revoked approval of
Immigrant Petition of Alien Worker (Form I-140). The matter is no
before the Associate Commissioner Lfor Examinaticng on appeal. T
appeal will be dismigsed.
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The petitioner ig an import/export company. It seeks to empley the
beneficiary permanently in the United Stateg as an export manager.

As reguired by sgtatute, the petition i1is accompanied by an
individual labor certification approved by the Department of Labor.
The petition was approved on January 16, 2001. When the

benefzciary filed Form 1-485, Application to Register Permanent
Regidence or Adjust Status, the director determined that the
petitioner had not esgtablished that it had the financial ability to
pay the beneficiary the proffered wage and that the metl ion had
been approved in error. The approval of the petltion wag revoked
on April 11, 2002.

On appeal, coungel submitsg a brief.

Section 203 () (3) (&) (1) ©f the Immigration and Naticnality Act (the
Act), 8 U.8.C. 81153(b) (3} (A) (i), provides for the granting of
preference classification To gqualified iwm‘grants who are capable
at the time of petitioning for clagsification under this maragrapn,
of performing skilled labor (reguiring at least two yvears training
or experience), not of a temporary or secasonal nature, for which
qualified workers are not available in the United States.

8 C.F.R. 8204.5{(g) (2) states in pertinent part:

Ability of prospective employer Lo pay wdge. Any
petition filed by or for an employment-based immigrant

which requires an offer of employment must be accompanied
by evidence that the prospective United States emplover
has the abi ley te pay the proffered wace. The
petiticner must demonstrate this abiTity'a% the time the
priority date is established and continuing until the
'eneficiavy'obualns lawful permanent residence. vaaence
of this ability shall be either in the form of copiesg of
annual reports, federal tax returns, or audited financial
statemsents.

Eligib’lity in this matter hinges on the petitioner’s abili
pay the wage oflered beginning on the priority date, the dat



reqguest for labor certification was accepted for procegsing by any
cffice within the emplovment gystem 0f the Department cf Labor.
Matter of Wing’'s Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1877).

Fere, the request for labor certification was accepted Ior
processing on December 16, 19%86. The beneficiary’'s salary as
stated on the labor cerxtification is $6,281.67 per month which
equals $75,500.04 annually.

With the petition, counsgel submitted a copy of the petitioner’'s
1999 Form 1120 U.S8. Coxporate Income Tax Return. That tax return,
which covers the petitioner’s fiscal year from Juiy 1, 18%%8 te June
30, 2000, states that during that fiscal year the petiticner’sg
taxable income before net operating loss deduccicns and special
deductions was a loss of $30,313.

The petition was approved on January 18, 2001. However, on
February 9, 2002, the director found that the petitioner had
submitted insufficient evidence of the petiticner’s ability to pay
the proffered wage, and requested additional evidence. The
director reguested the petitioner’s 1897, 1588, 188%, 2006, and
2001 tax returnsg, in addition to other documents.

In response, counsgel submitted tax documents, including the
petitioner’g 1887, 1858, 18%%, and 2000 tax returng. The
petitioner did not provide its nominal 2001 tax returns. Because

it provided this response on  February 27, 2002, and the
petitioner’s nominal 2001 figcal year ends on June 30, 2002, that
return was unavallable.

The petitioner s Form 1120 for 1997 indicates that the petitioner’'s
taxable income before net operating lossg deductions and special
deductions was a losg of $9,320. The Form 1120 for 1%%8 indicates
a texable income before net operating loss deductions and special
deductions of $2,149. As wag gtated above, the petiticner s Form
1120 for 1999 indicates a logs of 830,319, he Form 1120 for 2000
indicates that the petitioner’s taxable income hefore net operating
loss deductions and special deductions was 529,833,

The director determinea that the evidence submitted did not
egtabligh that the petitioner had the ability to pay the proffered
wage and issued a Notice of Intent to Revecke on March 8§, 2002.

In response, counsel gubmitted evidence of the petitiocner’s bank
balances during the pendency of this petition and evidence that the
petitioner has a line of credit. Coungel noted that tax returng
are not the only acceptable evidence of ability to pay. Counsel
argued that the petiticoner’s monthly bank balances indicate that
the petitioner had the ability to pay the proffered wage and that,



in any event, the petitioner could have borrowed money pursuant Lo
itg line of credit to pay the wage. In addition, counsel argued
that the beneficiary had generated additional income during the
period gince approval of the petition, and that additional income
must alsgo be btaken into account. Finally, coungel pregented the
petitioner’s balance sheet, accompanied by a report.

O April 11, 2002, the director found that the petitioner ha
failed to demonstrate the ability to pay the proffered wage an
igsued a Netice of Revocation.

On appesl, counsel reiterates the previous arguments, that the
monthliy bank balanceg estabiigh the ability to pay the proffered
wage and that, in the alternative, the petitioner could draw upon
the line of credit to pay that wage.

8 C.F.R. B8204£.5(g) (2) makes clear that evidence other than tax
returng may be gubmitted and, in fact, enumerates the other

acceptable types of evidence. Bank balances are not among the
types of evidence enumnerated. In any event, no evidence wag
submitted to demonstrate that the funds reported n  the

petiticoner’s bank statements somehow reflect additional svailable
fundg that were not reflected on the Lax return.

Evidence ¢f a line of credit 1s also not included in the types of
evidence enumerated in the regulations ag acceptable as proof of
the petitioner’s abllity to pay the proffered wage. A line of
credit is not evidence of a gustainable ability toe pay the
proffered wage, because any amount the petitioner borrows against
the line of credit becomes a liability.

The accountant’s report submitted with the petitioner’'s balance
sheets emphasizes that it ig a compilation report, not an audited
report. The accountant specified that he or she had compiled
information presented by the petitioner and pregented it in the
form of a2 financial statement, but that he or she had not audited
or reviewed the financial statements and that he or she expressed
no cpinion or any other form of assurance pertinent to the accuracy
of the information. As guch, the unaudited balance sheet merely
restates the petifioner’s representations, and is not evidence of
their veracity. Also, because that report was not audited, it does
not meet the reqguirement of 8 C.F.R. §204.5{g) (2).

Counsel’s argument that the beneficiary had generated additional
income during the period since approval of the petition, and that
thig additional income must also be taken into account as proof of
the ability to pay the proffered wage, is unpersuasive. Instead,
that argument is refuted by tax returns which show a decreage in
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grogs receipts for figcal years 153% and 2000. Gross receipts were
2,368,773 in fiscal vyear 1998, $644,522 in fiscal vear 1923, and
$432,858 in figcal vyear 2000. This eguates to a 72.74% decgrease
and & 32.84% decreags, respectively. In addition, an increase in
saleg or gross receipts is not automatically attributable to the
hiring of a particular employee. Documentation must be pressnted
wnich «clearly corrchorates thig asgertlon. An  unsupported
statement ig insufficient to sustain the burden of proof in these
proceedings. See Matiter of Treasure Craft of California, 14 I&N
‘Dec. 190 {Reg. Comm. 1972).

The petitiocner must demenstrate that it had the ability to pay the
proffered wage beginning on the priority date and continuing to the
present. The petiticner’s tax returng indicate that it was unable
to pay the preffered wage during its 1587, 198%8, and 1988 fiscal
vears.

The burden of proof in these proceedings regts golely with the
petitioner. Section 291 of the Act, 8 U.S.C. §i3s1. The
petitioner has not met that burden.

ORDER ¢ The appeal 1s dismissed.



