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DISCUSEION: The employment-baged preference viga petition was
denied by the Director, Vermont Service Center. The director’s
decision toc deny the petition was affirmed by the Asgociate
Commissioner for Examinatbions on appeal. The matter is now before
the Agsociate Commigsioner on a motion to reopen. The motion will
be granted. The previocus decisiong of the director zand the
Aggociate Commisgioner will be withdrawn and the petition will be
approved,

The petitioner is & company that sells and installs fences. It
geeks to employ the beneficiary permanently in the United States ag
& fence installer. As required by statute, the petition is

accompanied by an individual labor certification approved by the
Department of Labor. The director determined that the petitioner
had noéot established that the beneficiary met the petitioner’s
qualifications for the position as stated in the Ilabor
certification as of the petition’s filing date.

Section 203 (b} (3} {A) {1} of the Immigration and Nationality Act {(the
Act), & U.8.C. 1183(b) (3) (A) (1), provides for the granting of
preference classification to qualified immigrants who are capable,
at the time of petiticning for classification under this paragraph,
of performing skilled labor (reguiring at least two vears training
or experience), not of a temporary or geasonal nature, for which
qualified workers are nob available in the United States.

A labor certification is an integral part of this petition, but the
igguance of a labor certification doss not mandate tLhe approval of
the relating petition. To be eligible for approval, a beneficiary
must have all the training, education, and experience specified on
the labor certification as of the petition’'s f£iling date. Matter
of Wing’s Tes Houge, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here,
the petition’s filing date ig September 15, 1955.

The Application for Alien Employment Certification (Form ETA 750)
indicated that the position of fence installer reguired one year of
experience in the job cffered, or two vears of experiernce in the
related cccupation of machine shop and carpentzry.

The Asgociate Commissioner affirmed the director’s decision to deny
the petition, ncoting that the petitioner had not established that
the beneficiary had the reguired one vear of experience.

On motion, counsel submits a letter from John Stewart, Personnel
Manager of Zogal Construction C.C. who attests that the beneficiary
worked for the company as a fence installer from 19%1 through 1994,

Therefore, the petitioner has overcome the directer's decision.
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The burden of proof in these procesedings rests solely with the
petitioner. Section 291 of the Act, 8 U.8.C. 1361. The petitioner
hag met that burden.

ORDER: The Associlate Commiggioner’'s decigion of July 25, 2001 is
withdrawn. The petition is approved.



