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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and 1s now before the Aggociate
Commiggioner for Examinations on appeal. The appeal will be

dismisged.

The metitioner is a health care provider. It seeks to emmloy the
beneficiary permanently 1in the United States as a physical
therapist. The petitioner asserts that the beneficiary gualifies

for a blanket labor certification pursuant tfto 20 C.F.R. 656.10,
Schedule A, Group 1.

Section 203{(b) (3) (&) (1) of the Immigration and Nationality BAct
(the Act}, 8 U.S.C. 1153(b} {3y (A) (i), provides for the granting of
preference clagsification to gqualified immigrants who are capable,
at  the time of petitioning for classification under this
paragraph, of performing skilled labor (reguliring at least two
yvears training or experience), not of a temporary or seasgonal
nature; for which gqualified workers are not avallable 1in the
United States.

§ C.F.R. 204.5{g) (2) states in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-baged immigrant
which reguires n  offer of employment must be

accompanied by evidence that the prospective United
States employer has the ability to pay the proffered
wage . The petitioner must demongtrate this ability at
the time the pricrity date 1s established and
continuing until the heneficiary obtains lawful
permanent residence. Evidence of this ability shall be
either in the form of coples of annual reports, federal
tax returnsg, or audited financial statements.

In this case, the petitioner filed an Immigrant Petition for Alien
Worker (Form I1-140) on April 16, 2001 for clamegification under
Section 203(bk) {3) (A} (i) of the Act asg a physical therapist.
Aliens who will be emploved as physical therapists are listed on
Schedule A. Schedule A ig the list of cccupationg get forth ab 20
C.F.R. #86.10 with regpect to which the Director of the United

tates Hmployment Service has determined that there are not
aufficient United States workers who are able, 1ling, qualified
and avalilable, and that the employment o? alleps in  such
cccupations will not adversely affect the wagegs and working
conditions of United States workers similarly emploved.

20 C.F.R.
apply for a

o

56.10 provides in pertinent part that an employver shall
labor certification for a Schedule A occupation by the
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filing of the Application for Alien Employment Certification {(Form
ETA  750) in duplicate with the appropriate Immigratiocon and
Naturalizatiocn Service office.

Form ETA 750 certifications shall include:

1. Evidence of prearranged employment for the alien
beneficiary by having an emplover complete and sign the
jobk offer description portion of the application form.

2, Evidence that notice of filing the Application
for Alien Employment Certification wasg provided to the
bavaainiqg xepresentative or the employver’'s emplovees
as prescribed in 20 C.F.R. 656.20 (o) (3).

Eligibility in this matter hinges on the petitiocner's ability to
pay the proffered wage, $48,00C per vear, n the date of the
filing of the ingtant I-140, and continuing until the beneficiary
obtains lawful permanent residence. 8 C.F.R. 204.5(g) {2).

Counsel initially submitted insufficient evidence of the
petitioner’s abllity to pay the proffered wage. In a reguest for

Cevidence {(herein RFE} of Septewber g, 2001, the director reguired
the petitioner’'s ZOGO federal income tax returns and Forms W-2 to
show wage payments to the beneficlary in 2000.

In response to the RFE, coungel submitted the petitioner's 2000
Form 11208 U.8. Income Tax Return Zor an § Corporation. Counsel
averred that the petitioner had not employed the beneficiary.

The director found ordinaryv income on the federal tax return for
2000, submitted by a copy without sigrnatures, to be $28,352, and
et current asserts from Schedule L. thereof, Lo be 526,803, both
legg than the proFferad wage . The director determined that the
evidence did not establish that the petitioner had the ability to
pay the proffered wage, and denied the petition.

On appeal, counsgel submits a brief interpreting the petitioner’s
letter to the director dated February 25, 2002 and states,

irst, .. 1f the petitioner could pay the gerviceg of
therapiste temporarily engaged at higher rates, then it
could easily pay [the beneficiary] who would .. get

comparatively lower, although the lecgally allowed and
approved, salaries...

Counsel adviges that the beneficiary will replace unspecified
workerg. The record, however, doesg not name these workers, state
their wages, or provide evidence that the petiticner replaced
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them. Wages already paild to others are not available to prove the
ability to pay the wage proffered to the beneficiary upon the
filing of the 1-140 on April 16, 2001 and continuing to the
present.

The petitioner and ccoungel also state that temporary workers will
cost more than permanent workerg bacause of an employment agency
fee, but the record has no factual basgis for tLhis proposition.

Counsel continues,

=

At
N

Secondly, if [the beneficiary], along with oth
therapists that petitioner desire [sic] te hire for L
expansgion plang, would be given the opportunity to wo
for petiticner under this I- [1]40 petition which 1
now up for vour approval, the business of petitioner
would be bolstered and i1ts income sgignificantly
aucmented and enhanced. This would subseguently
reinforce the financial sgstature of the compan and
strengthen its capacity Lo pay its employees.

s
k
S

Coungel argues that consideration of the beneficiary’s potential
to  increase the petitioner’s revenues 18 appropriate  and
establishes with even greater certainty that the petiticner has
more than adequate ability to pay the proffered wage. Counsel has
not, however, provided an gtandard or coriterion for the
evaluation of such earnings. For examrple, the petitioner has not
demonstrated that the beneficiary will replace lesg productive
workers, o©r that his reputation would increase the number of
customers.

Simply golng on record without supporting decumentary evidence is
not sufficient for purposes of meeting the burden of proof in
thege proceedings. See Matter of Treasure Craft of California, 14
I & N Dec. 190 {(Reg. Comm. 1872).

Counsel further contends that the petitioner plans to hire other
theraplists and that they will, subseguently, reinforce the
financial stature of the company. To the contrary, Form I-140
states that the petitioner 1sg filing no other petitionsg with this
one and that thig one ig nob a new pogition. The agsertions of
counsel do not constitute evidence. Matter of Chaigbena, 1% I & N
Dec. 533, 534 (BIA 1%88); Matter of Ramirez-Sanchez, 17 I & N Dec.
503, 506 {BIA 13%80).

The petitioner must show that it had the ability to pay the
proffered wage with particular reference to the priority date, in
thig instance, the filing date of ths Form I-140. In addition,
the petitioner must demonstrate the financial ability continuing
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until the beneficiary cbtains lawful permanent regidence. See
Matter of Great Wall, 16 T & N Dec. 142, 145 (Acting Reg. Comm.

1877); Matter of Wing’s Tea House, 16 I & N Dec. 158 [(Act. Reg.
Comm. 1877); Chi-Feng Cheng v. Thornburgh, 719 F.Supp. 532 (N.D.

Tex. 1%8%). The regulations reguire proof of eligibility at the
priority date. 8 C.F.R. 204.5{g} (2). 8 C.F.R. 103.2(b) (1) and
(12} .

After a review of the federal tax return and representations of
the petitioner and counsel, 1t is concluded that the petitiocner
has not established that it had sufficient available funds to pay
the salary cffered asz of the pricrity date and continuing until
the beneficiary obrtainsg lawful permarnent residence.
The burden of procf in thege proceedings rests s

petitionar. Section 281 of the Act, 8 U.5.C. 1361. The
petitioner hag not met that burden.

ORDER: The appeal is disgmigaed.



