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DISCUSSICON: The preference visa pe**tion wag denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
digmigged.

The petiticner 1g a retail firm. It geeks to employ the
beneficiary permanently in the United BS8tates as a pro gramrer
analyst. As reguired by statute, the petition is accompanied by
an  individusl labor certification, the Application for Alien
Employment Certification (Form ETA 750), approved by the

Department of Labor.

Section 203{b) (3} (A) (1) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1153 () (3)(A) (1), provides for the granting of
preference ciaSSszcation to gualified immigrants who are capable,

at  the time of petitiOﬂlng for clagsgification under this
paragraph, of performing sgkilled labor (reguiring at least two
yvears training or experience), not cof a temporary or seasonal

nature, for which qualified workers are not available 1in the
United States.

A labor certification is an integral paxrt of this peu¢ulod, but
the issuance of & labor certificatlion doss not mandate the
appreval of the relating petition. To be eligible for approval, a
beneficiary must have all the training, education, and experience
specified on the labor certification as of the petition's priority
date. Matter of Wing's Tea Housme, 16 I & N Dec. 158 (Act. Req.
Comm. 1877).

Eligibility in this matter turns on whether the petitioner has
egtablighed that the beneficiary met the petitioner s
qualifications for the pogition as stated in the labor
certification as of the petition’s priority date, which is the
date the reguest Ifor labor certification was accepted for

progessing by any office within the employment system of the
Department of Labor. Matter of Wing's Tea House, 16 I & N Dec. 158
(Act. Reg. Comm. 1877). Here, the petitieon's priority date is
Novembar 13, 2000.

The Form ETA 750, in block 14, detailed the minimum education,
training, and experience to perform the job. It gpecified a four
(4) year bachelor degree with a major in “C3;MIS:Science/Bus” and
three (3) years of experience in the Job cffered.

Coungel initially submitted insufficient evidence that the
beneficiary met the reguirements for the position as stated in
Form ETA 750. In a reguest for evidence (herein RFE) of September

20, 2001, the director regquired an evaluation of education
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reflecting formal education only, collegiate training as post-
gecondary  or not, a detailed explanation o¢f the material
evaluated, and the cgualificetions of the evaluator.

In responge to the RFE, the petitioner submitted the Evaluation
Report dated October 13, 1%87 from Foundation for International
Services, Inc. and attachmente (FI§ report). The director noted
that the applicable regulation reguires initial evidence of a
foreign equivalent degree and that the Form ETA 750 did not
provide for experience in place of the regquired degree. See 8
C.F.R. 204.5{(1) (3 (1iy(C). The director determined that the
petitioner did not egbtablisgh that the beneficiary met the
gualifications for the pegition as stated in bklock 14 of the Form
ETA 750 and denied the petiticn.

Counsel states on appeal, “The beneficiary gqualifies under the
patition Mg Purcov has the equivalent of Bachelor Degree and thig
gatigfies 8 C.F.R. 204.5{1}(g) {(ii}(c).” (8ic, but gee 8 C.F.R.

204.58(1) {3) (21} (C), supra, and 8 C.F.R. 204.5(L1) (2)}).
Counsel’s brief interprets the FIS report to the effect that:

This evaluaticon on paragraph six states that [the
beneficlary] has the eguivalent of a degree of
electronices engineering technology from an accredited
community college and as a regult of her educational
background, professional training, and  employment
experiences an educaticnal background eguivalent to a
bachelorg degree in computer science frem  the
University {sic) 1n the United dtateq. Thig 1s a
degree ag envisioned by the regulation.

To determine whether a beneficlary is eligible for a third
preference immigrant viga, the Service must agcertain whether the
alien ig, in fact, gualified for the certified job. The Service
will not accept a degree equivalency or an unrelated degree when
a labor certification plainly and expressly requires a candidate
with a specific degree. In evaluating the beneficiary’g
gqualifications, the Service must look to the job offer portion of
the labor certification to determine the reguired qualifications

for the position. The Service may not lgnore a term of the labor
certification, ncr may it impose additional requirements, See
Matter of Silver Dragon Chinese Regtaurant, 19 I & N Dec. 401,
406 {(Comm. 1886). See also, Mandany v. Smith, €%6 F.2d 1008
(D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.24 1006
(9th Cir. 1%83); Stewart Infra-Red Commisgary of Massachugetts,

Inc. v. Coomey, 661 F.2d 1 (lst Cir 1881).

Counsel’s brief migconstrues & Service memorandum of March 20,
2000, Educational and Experience Requirements for Employment-Based
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Second Preference (EB-2)} Immigrants. As counsel notes, it
invelves a different regulation. The wemorandum conslders

hypothetical cases about advanced degrees, bub ccunsel points to
no publighed citation relating any of them to the instant
petition. While 8 CFR 102.3{c) provideg that Service precedent
decisiong are binding on  all Service employees in  the
administration of the Act, unpublisghed decisions are not similarly
binding. Precedent decisions must be degignated and published in
bound volumes or ag interim decigions. 8 C.F.R. 103.9(a).

Counsel gives no citation, and none supportg, his proposgition
that:

It should be noted that the [Service] takes the
position that from employment two cases, egquivalency
and experience are adeguate to sgatigfy the degree
requlrement... It would not make cenge (gic) to allow
this for an EB-2 case and deny 1t the use on EB-3.

The Service must look to the regquirements of the Form ETA 750.
The FIS report established that the beneficiary had only an
Associate degree and no bhachelor or foresign eguivalent degree as
of the priority date. Therefore, the petitiocner has not covercome
this portion of the director’'a decision.

The evaluation in the record used the rule to eguate three years
of experisnce for one year of education, but that equivalencs

applieg to non-immigrant HIB petitions, not to immigrant
petitions. The beneficiary was reguired te have a bachelor’s
degree on the Form ETA 730. The petiticoner’s actual minimum

regquirements could have been clarified or changed before the Form
ETA 750 was certified by the Department of Labor. 8Since that wasg
not done, the director’s decilsion to deny the petition must bs
atfirmed.

th the

burden of proocf in these proceedings rest Wit
U 61. The

& 8 8
titioner. Section 2%1 of the Act, 8 U.S.C.
T1it

ely
i 13
cioner has not met that burden.



