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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a native and citizen of the Dominican Republic
who is seeking classification as a special immigrant pursuant to
section 204 (a) (1) (B) (ii) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1154 (a) (1) (B) (ii), as the battered spouse of a
lawful permanent resident of the United States.

The director determined that the petitioner’s spouse was deported
from the United States in May of 1997; therefore, the petitioner
has failed to demonstrate that she 1is eligible for immigrant
classification under section 201 (b) (2) (A) (i) or 203 (a) (2) (A) of the
Act, 8 U.S.C. 1151(b) (2) (A) (i) or 1153(a) (2) (A), based on that
relationship. The director, therefore, denied the petition.

On appeal, counsel asserts that the petitioner’s spouse was
deported after a court proceeding for violation of the controlled
substances statutes of New York State prior to his marriage to the
petitioner who was unaware of his misconduct. He further asserts
that a bona fide marital relation and the petitioner’s evidence of
abuses are the paramount requirements discussed by the U.S.
Congress in 1994, and there is no express language creating a bar
to the benefits after departure of the abuser from the United
States.

8 C.F.R. 204.2(c) (1), in effect at the time the petition was filed,
states, in pertinent part, that:

(i) A spouse may file a self-petition under section
204 (a) (1) (A) (iii) or 204 (a) (1) (B) (ii) of the Act for his
or her classification as an immigrant relative or as a
preference immigrant if he or she:

(A) Is the spouse of a citizen or lawful
permanent resident of the United States;

(B) Is eligible for immigrant classification
under section 201 (b) (2) (A) (1) or 203 (a) (2) (A)
of the Act based on that relationship;

(C) Is residing in the United States;

(D) Has resided in the United States with the
citizen or lawful permanent resident spouse;
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(E) Has been battered by, or has been the
subject of extreme cruelty perpetrated by, the
citizen or lawful permanent resident during
the marriage; or is the parent of a child who
has been battered by, or has been the subject
of extreme cruelty perpetrated by, the citizen
or lawful permanent resident during the
marriage;

(F) Is a person of good moral character;

(G) Is a person whose deportation (removal)
would result in extreme hardship to himself,
herself, or his or her child; and

(H) Entered into the marriage to the citizen
or lawful permanent resident in good faith.

The petition, Form I-360, shows that the petitioner last entered
the United States as a parolee on December 11, 1997. The
petitioner married her lawful permanent resident spouse on

On August 19, 1999, a self-petition
was filed by the petitioner claiming eligibility as a special
immigrant alien who has been battered by, or has been the subject
of extreme cruelty perpetrated by, her lawful permanent resident
spouse during their marriage.

Despite counsel’s assertion, 8 C.F.R. 204.2(c) (1) (1) (A) requires
that the petitioner must be the spouse of a citizen or lawful
permanent resident of the United States. 8 C.F.R. 204.2(c) (1) (iii)
requires that the abusive spouse must be a citizen of the United
States or a lawful permanent resident of the United States when the
petition is filed and when it is approved. Additionally, 8 C.F.R.
204.2(c) (1) (i) (B) provides that the self-petitioning spouse must
establish that she is eligible for immigrant classification under
section 201(b) (2) (A) (i) or 203(a) (2) (A) of the Act based on that
relationship.

The Service record reflects that the petitioner’s spouse, a native
and citizen of the Dominican Republic, was removed from the United
States in May of 1997 based on his conviction of trafficking in a
controlled substance.

On October 28, 2000, the President approved enactment of the
Violence Against Women Act, 2000, Pub. L. No. 106-386, Division B,
114 Stat. 1464, 1491 (2000). Section 1503 (c) amends section
204 (a) (1) (B) (i1) of the Act so that an alien, claiming to qualify
for immigration as the battered spouse or child of a resident



alien, may file a petition if the alien demonstrates that he or she
is a bona fide spouse of a lawful permanent resident within the
past 2 years and whose spouse lost status within the past 2 years
due to an incident of domestic violence.

The record in this case does not reflect that the petitioner’s
spouse 1lost status due to an incident of domestic violence.
Additionally, the record shows that the petitioner’s spouse lost
his status as a lawful permanent resident of the United States when
he was removed from the United States in May 1997, more than two
years prior to the filing of the self-petition on August 19, 1999.

The petitioner, therefore, is ineligible for the benefit sought
pursuant to section 204 (a) (1) (B) (ii) of the Act, and as provided in
8 C.F.R. 204.2(c) (1) (i) (A) and 8 C.F.R. 204.2(c) (1) (1) (B).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



