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DISCUISTON: The immigrant wvisa petilisn was denied by the
Cirector, Califeornia Serwvics <Conter, and is now befora tho
Esgociate Uommissioner for Examinations on appeal. The apoeal will

bo digmnigsed.

The potitioner is deseribed s2 a church. Iz gseks glassification
o= the beneliciary as a special immigrant mrinisler pursuant to
gacticn 203 (b) (4) cf the Immigraticrn and Nationality Act (the
“Ret"), 8 U.5.C. 2153 (b} (4}, in order to employ her as a piarcist at
a smalary of 81,500 per month.

The director denied tke petition finding that the petiticner failed
to estanligzn that the bensficiary had had the raquired two ycars of
continuous experience in a religiousz occupaticn. The dircctor
noted Lthat the beneficiary was not engaged in a religicus
oooupation during the period she resided in Lhe Thmited States as a
full-time student in F-2 classificaticn.

Crni appeal, eounsel for the petitisner argued, iu pertinent paxt,
that the beneficiary entered tke Tnitad States 1ir EB-2
clazgeification and did neot commence her studiez until sometime
thereafter.

Section 202{b) (4) of the Art provides classzification to qualified
gpecial immigrant religicua workers as described in  section
10lia) [27) {C} of the Act, 8 U.5.C. I110I{a)({27)i¢), whick pertains
Eo &n immigrant who:
{1y for at lcast Z years immediately preceding the —ime
of appliration for adwmission, tTas oeen a member of a
religious dencminaticn having a hona fide nonosrofit,
religious organization in the Tmited States:

[L1) meeke to enter the UnilLed States--

{I} solely for the purpose of carrying on the vocation
cf a minister of that religious denominatiom,

{I1] befors Qctober 1, 2003, in order to work for the
organization at the requast of the oprgacizacien in a
prefessicnal  capacity in a  religious wvoratien  or
oodlpation, or

{III} oefore October -, 2003, in order to work Lor the
organiration {or Zor a beha fide orgacization which is
affiliated with the religious dencmination and is Exemnt
frow Laxation as an organization described in accotion
S0Z4{c) {3} of the Trnternal Code o 1986} at the recuest of
the orgarizaticn in a religious vocalion or cocupation;
arcd
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{111) nas been carrying on such vocaticrn, professieonal
work, or cther work continucusiy for at Zsast the 2-vyear
criod deacribad In clause (1) .

The petitioncr in this mstter is described as a church, The pastor
did not Zdontify any de2nominactlicnal allfiliaticn and did not provide
a cdescription of the gize of ila congregabion or the pumber of
erp_oyess. The rocord reveals that the bensliciary is a native and
citlzen of Korca who was lasc admitled Lo the Urnited States on
Februsry 1%, 1282, ag a B-2 wviegitor. 8She was yranted a change of
gtatug to F-1 on June 22, 20040, in order Lo alteznd a two vear
program in Engiish as a second langquage (ZSL}. I'te petitiorer
daclared or the petition form that the beneficiary nas nover keen
employved ir the United States without authorization.

The rccord lhas been reviewed de mowvo, n order to establish
eligibility for classificallion as a special immigrant religious
worker, the petiticner must satiafy each of several eligibility
requiremsntes.

A petitioner smust establisa that 1t iz a qualifying religiocus
organization as defined in this type of visa petitlonr proceeding.

§ C.» R, 204.5{m) {3) states, in pertitent part, that each pe-iticon
for a religicus worker muet be accompanied by

i1} Evidence that the organizatior ¢quaZifies as a
nonprofit organization in the form of either:

{A} Tooumentation showing that it is exempt frem
taxatisn in accordance with secticn 5016} (3} o the
Internal Revenue Code of 1986 as it relatcs to zeliglous
organivzation=; or

(Bl Such decumentation as ie required by the Irnternal
Rgvonue Service ko estakblish eligibitity for cxemption
under gecticn S07[z) (3],

In addressing this reguirement, the petitiorer suobmittcd & letiar
from the Intermal Revenie Serviee (IR3, reflecting the group bax
exemption granted to the Southern Baptist Couvention of Arizona,
Inc. However, the potitioner falled to nmrovidse evidence that ic
was a member shurch of that organization or that it was covered
under the group tax exemption ol that organization.

Taz pertinent Service requlations provide for Lires methods to
demonstrate  thal a4  metiticner is a  gqualifying religinous
organizaticr. The wetitloner must sither provide vervification of
irdividial exemptior from the U.S. Incernal Revenue Service [(IRS),
prool o coverage unds=r a group oxemuticr grantsd by 42 192 to the
denominatiza, or such documentation as ie reguired by the IRS.
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Sucn documentaticn to eatablish eligibility for exsmption tnder
gaction 501 4(c) (3 dncludog: 8 Cowpleted Form 2083, a completed
Szhedule A attachment, and a copy of the articles of creanization
showing, fnker alia, tie disposgition of assets in ths event of
disgoluticn. The petiticner has failed to satiasfy  <ais
requirement .

The rexlL issue is whether the petitioner nas establishad -hat the
proposed position gqualifies as a religious ozcupation fer the
purpose of special immiqrant elassification.

8§ C.F.R. 204.5(m] (2} states, in pertinent part, that:

Religious occupstion means an activity which relates to
a traditional religicte Cunckicon, Exampies of
irdividuales in religious gwecupations include, but are no-
limiled to, Titurgical workers, religious instructors,
religious coungelors, cartorg, catechists, workers in
religqious hespitals or religious health care facilities,
missionaries, religicue translaters, or religicus
broadcastery. This grcip dees not ‘noeludes janitors,
maintenance worksrs, olerks, fucd raieers, or persons
golely inveoived In the sclicitariomn of donations,

To establish eligibility for special immigrant classificalLicn, —he
petiticner must estaklish that Lhe specific poszition that it is
offcring qualifies as a religicus accupation as defined in rhese
prococdings. The statute is 8ilenl on wiat constitutesz =
"religious cccupation” and the regulation states only that it is an
activity vrelating tec a traditicnal religicuz funcrion. The
regulation does oot delfine the term ‘traditional religious
function” and instead providea a brief list of exarples. ''he liat
reveals that rot all emplovees ol a religious arganization ave
congidered Lo be engaged in a religicus ceoupation for the puroose

of special immigrart classification. The regu_zticn statea Lhat
Foceiziens such az cantor, missignary, or religious instructor are
examples of qualifying religious occupations. Pergons in such

positicns must complete prescribed courses of ~raining estabhliathed
by the governing body of the dencrinaticr ard their serviccs are
directly related to the creed and practice of the religior., The
regulation reflects tihal nongqualifying posgitione are these whose
duties are primarily adminiztrative or fecular in nature. Persons
in such posizions must be qualified in their colupdtbicn, but they
require noe specific relliglous trairing or theological cducation.

The Service therefore irnterprets the term "-radi-ional religicus
Zunction" Lo reguire a demonstration thal the duties of Lhe
pegition arz directly related o the roeligious oveaed of the
dencnination, that specific prescribed roligicus  training or
theolegical education is roquired, that the position ig defined and
recognized by the governing boady of Lhe danominalion, and Lhat the
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poelticon  is  traditiorally a permanent, full-Lime, salaried
cocupaticon within the decomination.

The dities of the position were described zs divecting the playing
of the piano at weovship zervices and working with the church chair,
lke petitiorer asserted that this would be a frll-time permanent
position,

Upon a rewview of the reoord, it is concluded that the petiricner
has nel established that the position of pianist at its church
oonaclitubes a gqualifying religious occupation.

First, the petitioncr submitked no documentation that the position

lg A traditicaal full Cime paid occupation at izs facility or in

its dencminatior at large. 3imply going on rocord withous
supporting documentary evidence is not sufficiert for purposes of
meeting the burden of proof in these proceedings. Sesz Matter of

Lreagure Craft of _Califsyaia, 14 T&W Dec. 190 (Teqg. Comm. 19729 .

Second, khe petlitionsr gave no indication thal it has aver amploved
a member in chis cavacity in the past and gave no explanatien of
ite decision to do so ak this time. In additics, the petiticmer
provided no sxplanation of its recruitment process.  There iz no
indication whether the position was advertised or whether ortaer
candidates were corzidored. Tne petitioner also provided no
indication of the gize of its congregation sy the number of worghio
services. asbhsent such basic information, the Service i unab o to
conc.ude thal the provosed position could reascnably be a perrancnt
full-time Zob. Where claims underlying an erployment-hased viza
Tebition consisl  of unuaual cof voumelances, the Service may
reasomasly inguire iclo the claim that the petitioncr ras noth the
apility and the intentlen te employ the beneficiary in the manner
glated. See Matfer of Tsdshska, 12 I&N Dec. 54 {Reg. Comm. 1966

Third, the dutlies of the position do not appear To constitule the

doties o a  religious  occupation  as contemplated by bhs
reculationz. Muslc is 2 component of the worship services of many
religicua denominations. However, the performance of misic for A

religious organization is not considered a qualifying religious
Dteupation for the purposs of special immigranlt classification. A
mud’ cal background, rather than a thenological wne, 3is the only
preregquisite for the posilizn., There is Lo inherenc raguirement
that a person employod as church planist ke a membar of tre
employer's deromination or _hat ae or =she participate in the
worship services, beyond providing the musical direction. The
dutica ol the pogiticn zre not neceggarily cependent oo any
religicus background cr prescrined theclecical education. Nor is
the perfarmance of the duty divectly rzlazed Lo bthe coreed apd
Practice of the depomization. Accordingly, iz must be cone uded
fhat Lhe petitionar has failed Lo establizb that the posthicn of
choir director conskitiztes a caalifving religicus accupation within
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Lhe meaning of section 10l4{a) (27} {C) of the hcot.

The petitioner alsc must estabhlish that the beneficiary had had the
recuisite two years of conbinuous experience in a religious
eocapation.

& C_.F.R, Z04.5(m} {1} states, in perlinenl part, that:

all three ktypes of religious workers mus: have heen
performing the vocation, profossioral work, or other work
continucusly (either abreoad or in the Thited States) for
at least the two year pericd lmmediately preceding Lhe
filing of the petition.

The petition wasg [iled oo bugast 16, 2000, Therefore, the
petitiocner must establish thabt Lke beneficlary was continucusly
carrying on a religious occupation since at least Rugust 16, 1998,

The petiticner asserted chat ths bengficiary wag eaployed as a
Zul’-time pianist by the in ¥orea from
Februsry 1397 Lo March 15%%. The Detiticner asserted that Lhe
banaficiary volunteered as church pianist at its facility sincas e
admigegicn ln February 1959,

On review, it must ke <oneluded that the petitioner hae failsd to
overcome the dircctor'e concerns. First, the petitionsr failed to
erovide  wverification of the bepeliciary's alleged foreign
emgloyment . The Servige hae no means to wvorifvy a  lecter
ourportedly submitted by a foreigm chuareh. The Scrvice musc
ingtead rezly on written verification from authorized officials of
the United States denomination who can testify that the alicn's
credentials as a religious worker have been reviewe2 and
recognized. A simple statsment from an officizal of an irdiwideal
couzrch ie considered, but is insufficiert to satiefy the burders of
procZ standing alone, Tlherefore, the petitioner hae r©ot
established tThat the benzficiarv was coalinuously <arrying on a
religious ococupation from at least August 1998 to February 1339.

Szeond, the beneficlary’'s ¢laimed dormaticon of voluntary services to
the Tniled states church since Fenruary L0, 1929 iz insufficient to
estaxlisn that the bLereficiary was engaged in a religious
occapation. The szimple donaticn of incidental veluntary services
to one’a church is not coasidered engagement “n a rellglous
acrupation and such experience does now constizute the regulisite
continuoua work experience in a raligious occupation.

A petiticnzr rust aleo demconstrate itz abilily Lo pay the sroffered
wagqo .,

A C.F.R. 204.50g) {2) stales, in pertinent part, that:
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Bay petiticn filed my or for an emplovment-kased
immigrant woich requires ar offer of smployment must oo
acocompanied by evidence that the proagpective United
SLalez employer has the abkility to pay the wage. The
peLitionsr mugt demcnezraks thie akility at the time the
priorily dace is egstablisiaed ard continuing trntil the
beneficiary obtains lawful permanent residence. Evidence
of this abiliLy zhall ke either in the form of annual
reporta,  federal Lax returns, or audited £inancial
gratzmonks.

The petitioner has not furnished Lhe church's annual reports,

federal tax returns, or audited [inancizal statements that
current as= o thke date of filing the pelilion, Thercicore,
petiticner has not satisfised ths documentary redquirement.

are
the

The burdcn of procl in these proceedings reste solely with the

petitioner ., Spctien 25%1 oF the Act, A T1.2.C, 1351, Here,
petitioner haz nct sustained Lhat burdern.

ORDER: The appeal is dismissed.

the



