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DISCUSSION: The immigrant visa petition was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commissioner for HExaminations on appeal. The appeal will be
dismigsed.

The petitioner 1s a Pentecostal church. It seeks classgification
of the beneficiary as a specia immigrant religicus worker
pursuant te section 203(b) (4) of the Immigration and Natlonality
Act {(the Act), 8 U.2.¢. 1153(b)(4), in order to employ him as a

.
()

director and pastor in charge of music at an annual salary of

$21,000.

The director denied the petition, finding that the petitionexr
failed to establish that the proffered pogition is a qualifyving
relligious occupation.

On appe al, counssl for the petitioner argu
position gualifies as a relligious occupat
integral Lo Pentecostal wors%Lp,

s that the proffered
cn because muslc is

=
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The director noted that in reply to a requegt for additional
documentation, the petitioner included a new Jjob description and
job title, The director determined that the Qet?t¢oner must
egtablish eligibility as of the time of £filing; hence, be
evaluated the petition with the original Jjob title and
degoripbion. Cn appeal, counsel for the petiticner argues ha
the petitiocner may amend the petition in response to a reguest fo
additvional decumentation. In review, ccounsel's argument 1s not
perguagive. A petéh*oner may not make material c%awoes TO
petition that nas already been filed in an effort te make an

-

o

o1

qpbare“viy' deficient petition conform to Service reguirements.
Matter of Izumii, Int. Dec. 3380 (Aggoc. Comm., Ex., July 13,
1538) . Accordingly, the petiticner has not overcome the

director's objection.

gpecial iT&lg’ nt religiocus workers as described 1in section
i0l{aY {21 () of the Act, § U.8.C. 1101{a) {(27){(C), which pertains
to an immigrant who:

Section 203 (k) (4} ©f the Act provides ci aas*FAcaclon to gqualified

(1) for at least 2 years immediately preceding the time
of application for admission, has been a member of &
religioug denominetion having a bona £ide nonprofit,
religious organization in the United States;

{11} seeks to enter the United States--

{I) solely for the purpese of carrying on the
vocation of a minister of that religious denomination,

{(I1) before October 1, 2003, in ocrder to work for the
crganization at *he reguest ©f the organization in a
professional  capacit in a religious wvocation or
occupation, or



{I1I) before Octcber 1, 2003, in order to work for
the organization (or for a bona fide organization which
ig affiliated with the religious denominaticon and is
exempt from taxation as an organization described in
gection 501 {c) (3} of the Internal Code of 1986} at the
request of the organization in a religious vocation or
cccupation; and

(111} has been carrying on such vocation, professiocnal
work, or other work ceontinucugly for at least the 2-
vear period oesprzbvd in clause (i),

The pet‘t*oner in thig matter is a Pentecostal church with
headgquarterg in Lagos, Nigeria It claimg & membersh“p of 500.
The beneficiary is & native aAd citizen of Nigerlia who wag last
admitted to the United States on February 21, 18886 as a
nonimmigrant visitor (B-2).

In order to establish eligibility for classification ag a special
immigrant, the petiticner wmust satisfy several eligibility
reguirements.

FiY petltlonev must establish that the proposed posit’or qualifies
as a religious occupation for the purpose of specia i
clazsification.

[
=
;
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A
o
J
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8 C.F.R. 204.50m) (2} states, 1in pertinent part, that:

Religious occupation means an activity which relates to

a traditional  religious  function. Examples  of
individuals in religious occupaticns include, but are
not limitced te, liturgical workers, relicious

instructors, religiocus counselors, cantors, catechists,
workers 1in religious hospitals or religious health care

facilities, missionarisag, religious tranglators, or
religious broadcagters. This group dees not incliude
janitors, maintenance workers, cierks, fund raisers, or
DETrSONns solely involved in  the gclicitation of
donations.

The gtatute i1g gilent on what constitutes a relzalous occupatlion
and the regulation sgtateg only that i1t ig an activity relating fo
a traditional religicus function and provides a brief list of

examplies. The list reveals that not all employees of a religious
croaar 0t o are congldered to  be  engaged in a religious
o : the purpose of special immigrant classification.
The states that positions such asg cantor, missiocnary,

r reiiygicous Ingtructor are examples of guelifving religious
occoupations. Pergong in guch posgitions must complete prescribed

courgeg of tralining esgtablished by the governing body of the
denomination and their services are directly related to the creed
and practice of the religion.
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The Service interprets the term traditional religious function Lo
require a demonstration that the duties of the position are
directly related to the creed of the denomination, that specific
prescribed religious training or theologicel education is
required, that the position is defined and recognized by the
governing body of the denomination, and that the position is
traditionally a permanent, full-time, salaried occupatlion within
the denomination
In this case, the petitioner asserts that the positi

rraditiconal religious function because music 1s integral to
Pentecostal worship.

Y]

After & review of the record, it is concluded that the petitioner
has not established that the position of director and pastor in
charge of music censtitutes a gualifying religious occupation.

First, the petitioner submitted insufficient dJdocumentation that
the position is a traditional full-time paid cccupaticn in its
denomination. Simply going on record without  supporting
documentary evidence ig not sufficient for purposes of meeting the
burden of procf in thesge proceed;ngs, See Matter of Treasure

raft of California, 14 TI&N Dec. 190 [(Reg. Comm. 1972). The

petiticoner failed to provide verification from an aut bo%hzed
official of the denomination that permanent salaried employment in
such  an ceupation is & traditicnal function within the
denomination. To egtablish that a position is qualifying as a
religious occupation, that an alien 1sg gualified in the position,
and has been carrying on such a poegition, accep“ablﬂ evidenc

includes a letter from a Superior or Principal of the denomination
in the United States. See Matter of Varughese, 17 I&N Dec. 389
{BIA 198C). In the instant case, the petitioning church wrote a
letter indicating that the beneficiary is qualified in the
position, and has been carrying on such a position since 188%0. A
letter from an official of the individual petitioning church is
congidered, but is not gufficient to satigfy the burden of proof.

Second, the petitioner failed to gtate the number of it

employees, the size of its cheoir and th number of worship
services per weask. Absent such ln*ormatwon the Service is unable
to conclude that the position could reagonably be a full-time

occupation with the petiticner.

el
(

iﬁ

T the position axe not congidered to constitute
the duties of a gualifying religious - stion. Duties such as
partic*pating' in the cﬁurchTs 1i - "evolve the music
winistry into a record making L : :ablish] a touring
mugical group® are considered Twholi y seuuiar duties not directly

related to the religicus practices of the church.

Finally, in reaching a determinastion on whether a posgition
congtitutes a reilgwous occupation for the purpose of gpecial
immigrant clasgssification, the Service musgt distinguish between
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commen participation in the religious life of a denomination and
engaging in & religious occupation. It is traditional 1in many
religious organizaticns for mewbers to volunteer a great deal of
their time serving on committees, visiting the sick, serving in
the choir, teaching children's religion classes, and assisting the
ordained ministry without being considered to be carrying on a
religious occupation. Such voluntary positions filled by members
ol a congregatbion are not congidered religious occupations. Th
Service interprets its own regulations to hold that religious
occupations are full-time paid positions requiring specific

religicus trainin . While pa thLpat ion with the church choir is
a tradition in many denominations, there 1s no evidence that the
instant poglhioﬂ is a traditional full-time paid position with the
prospective employer or its demOﬂLnatzo“ at large. Therefore, it
muet be concluded that the petitioner has falled to establish that
the proposed pogition constitutes a qualifying religious
occupation.

Beyond the decision of the director, a petitioner must establish
that 1t 1is a qua Fytna reTiglﬁus organization as defined in this
type of vige petition proceeding.

8 CrR 204 .5 {m} ( states, in pertinent part, that each petition

for a religious worker wgt be accompanied by

(i) Evidence that the organization gualifies as a
wonprofit organization in the form of e*tber:

(A} Documentation showing that 1t 1is exempt from
taxation 1in accordance with section 501{c) (3} of the
Interﬁal Revenus Code of 1886 as it relates to
religious organizations; or

{B) Such documentation as 1is reguired by the Internal
Revenue Service te establigh eligibility for exemption
under section 501 (c) (3).

The petitiloner must elthex prov*de verification of individual
exemption frecm the U.S. Interna Revenue Service, proof of
coverace under =2 group EXEMDtiOn. granted by the IRE to the
dencminatiocn, or such documentation as ig required by the IRS.

In addregsing this reguirement, the petiticner submitted a lettexr
from the Internal Revenue Service (IRS) ated March 5, 1987,
ref ec:iwg that a New York affiiiate parish was granted tax-exempt
recocnition under section 501 (c) (3) of the Internal Revenue Code
(IRC) .

There 1is no evidence that the petitioner isg eligible for tax-
exempt status through a denominations group tax exemption. There
iz also no evidence of a formal affiliation Dbetween the
petitioning parish and the New York parish.

proof in these proceedings rests solely with the

-

he burden o©
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petitiocner. Section 291 of the Act,
petitioner has not sustained that burde

ORDER: The appeal ig dismissed.

8 U.s5.C.



