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DISCUSSION: The irmmigrant wvisa petition was denied by . the
Director, Vermeont Service Center, and ig now before the Associate
Commigeioner for Examinations on appeal. The appeal will he
dismigged.

The petitioner 1is & religiousg Islamic schoel. It seeks

clasgification ¢f the beneficiary as a gpecial Immigrant religious
worker pursuant to gection 203(b){4) of the Immigration and
Nationality Act (the Act), & U.5.C. 1153(b) (4), in order to employ
him as a teacher.

The director denied the petiticon finding that the beneficiary's
volunteer work with the petitioner wag Insufficient to gatisfy the
reguirement that he had been continuously carrving on a religiocus
occupation for at least the twoe yvears preceding the filing of the
petition.

On  appeal, counsel £for the petitioner ubmite a brief and
additional documentation.

Section 203 (b} (4) of the Act provides claggification to gualified
gpecial immigrant religious woerkers asg degceribed in  section
101(a) (27){C) of the Act, 8 U.5.C. 1101(a) {27)(C), which pertaing
to an immigrant who:

(1) for at least 2 yearg immediately precsding the time
of applicetion for admission, has been a member of a
religicus dencmination having a bona fide nonprefit,
religicus organization in the United States;

(11} sseks to enter the United States--

(I} solely for the purpose of carrying on the
vocation of a minister of that religious
denomination,

{IT) before Qctcoker 1, 2003, in order to work for
the organization at the reguest of the organization
in a profegsional capaclity in a religious vocation
or cccupation, ox

(III} before October 1, 2003, in order to work for
the organization (or for a bona fide organization
which is affiliated with the religious denominaticn
and is exempt from taxation as an organization
described in sgection 501(¢) (3} of the Internal Code
of 1986) at the reguest of the organization in a
religious vocation or occupation; and

(111} has bean carrying on such vocation,
professional work, or other work continucusly for at
least the Z-year period described in clause (1.




The petitioner 1In this matter 18 an Islamic religious
organization. The beneficiary 1s a native and citizen of Algeria.
The petitioner indicated that 1t has 52 students enrolled in
classes from kindergarten through fifth grade. The petLtloper
geeks to employ the beneficiary asgs a teacher of Islamic studies
and Arabic. The beneficiary last entered the United States in
nonimmigrant academic student status (F-1) on July 2¢, 13392 to
pursue a program of studies in architecture.

In order to establish eligibility for classification as a special
immigrant religious worker, Lhe peltitioner must satilsfyv each of
peveral eligibility requirements.

At igsue in this proceedin
continucusly carrying on a
preceding £iling.

¢ 1is whether the beneficiary had been
relig

i
eligious occupation for the two years

8§ C.F.E. 204.58{(m) (1} states, in pertinent part, that:

All three types of religious workers must have been
performing the vocation, professional work, or other

ork continuously (either abrcad or in the United
States) for at least the two year period ilmmediately
preceding the filing of the petition.

The petiticn was filed n April 24, 2001. Therefore, the
petitioner must esgtablish that the benef¢01ary was continuously
arrying on a religiocus occcupation since at least April 24, 19%9.

Initially, the petiticner submitted a job offer dated February 9,
2001, from the pregident of the board of the petitioner school
indicating that it wasg offering to pay the beneficlary $14,400 a
year plus health ingurance for a full-time teaching position
beginning March 1, 2001. The petitioner also provided the Service
with a letter from the petitioner’'s sgpiritual leader dated
December &, 2000, stating that the beneficiary has been a
volunteer teacher at the petitiocner school at its Sunday school
and summer school in the vears 1%9% and 2000.

In a response to a regquest for additional evidence, counsel for
the petitiomer stated that the keneficiary acguired two vears of
religious teaching experience before he entered the United States
(1855-1987) . Counsel for the petiticner also stated that the
beneficiary had been teaching religilous courges for the petitioner
on a voluntary basis gince his arrival in the United States in
July 1858, Counsel for the petitioner stated that the ben eLchary
worked as an Imam and teacher i1in Algeria while pursuing his

studies 1in architecture. Counsel for the petitioner argued that
the beneLiciavy' should not be reguired to show procf that he
worked in a paid capacity for the petiticner because his student
atatus precluded him from obtaining work authorization. The
petitioner provided the Service with another Job offer dated
February 8, 2002, for a full-time pogition beginning May 1, 2002,




contingent upon approval of the instant petition.

The director determined that the petiticoner had failed to gubmit
conclugive documentation establisghing that the beneficiary has
fulfilled the two-vear work expsrience reguirements of 8 CLF.R.
204 .5 (m) (1) . The director ruled that undocumented wvoluntear
experience is not suificient to establish eligibility for this
viga clasgification.

The gtatute and its implementing regulations reguire that a
beneficiary had been continucusly carrying on the religious
cccupation specified in the petiticn for the two years preceding
filing. The regulationsg are silent on the guestion of volunteer
work satisfying the reguirement. The regulations were drafted in
‘recognition of the sgpecial circumstances of some religious
workers, specifically those engaged in a religicus vocation, in
that they may not be galaried in the conventional sense and may
not follocw a conventional work schedule. = The regulations
distingulsh religious veocations Zrom lay religicus occupations. 8
C.F.R. 204.5{(m) (2) defines a religious vocation, in part, as a
calling to religious 1ife evidenced by the taking of vows. While
guch pergons are not employed per ge in the conventional senge of
galaried employment, they are fully financially supported and
maintained by their religicus Insgtitution and are answerable to
that institution. The regulation defines a lay religious
oceupatlon, 1n contrast, in general fterms as an activity related
to a "traditional religicous function.' Id. Such lay persong are
employed in the conventional sense of smalaried employment. The
regulations recognize this distinction by reguiring that in order
te gualify for special immigrant classification in a religious
cccupation, the Job offer for a lay employes of a religious
organization must show that he or she will be employed in the
conventional sense of sgalaried employment and will not be
dependent on gupplemental emplovment. S58e 8 C.F.R. 204.5(m} (4).
Because the statute regquires two years of continucus experience in
the game pogition for which special immigrant clasgification is
sought, the Service Interprets 1ts own regulations to reguire
that, in cages of lay persons sgeeking to engage in a religious
cccupation, the prior experience wst  have Dbeen continuous
galaried employment in crder to gualify as well.

Furthermore, in evaluating a claim of prior work experience, the
Service must distinguish Dbetween common participation in the
religious life of a denomination and engaging continuously in a
religious ocoupation. It 1is traditionmal in many religious
organizations for members Lo volunteer a great deal of their time
serving on committees, visiting the sick, serving in the choir,
teaching children‘s religion classes, and assisting the ordained
ministry without being ceonsidered to be carrying on a religious

occupation. It is not reasonable to assume that the petitioning
religious organizatlon, or any employer, could place the same
respongibilitissg, the game contrel of time, and the same

delegation of duties on an unpaid volunteer as it could on a




gsalaried employee. For all thesge reagons, the Service holds that
lay persong whoe perform volunteer activities, especlally while
algso engaged in a secular occupation, are not engaced 1in a
religioug occupation and that the voluntary activities do not
constitute gualifying work experience for the purpose of an
employment -based special immigrant visa petition.

On appeal, counsel for the petitioner submits 38 pages of summary
time sheetg purporting to document the beneficiary's work schedule
with the petitioner.

Evidence provided by the petitlioner 1g incongisgtent. Initially,
the petitioner indicated that the beneficiary had performed
voluntary sgervices for the petiticner, teaching EEtne subjects of
Arabic Tanguage and the Holy Qurtan at the Sunday sgchool, (which
met on Sundays ﬂna twice during the week) and during the summer
gchool D?ograms, T On appeal, coungel for the petitioner submits
documentation indicating that the beneficiary performed work for
the petitioner gix and geven days a week thOugnou* the calendar
vear. Initially, the petitioner indicated that the beneficiary
worked thres dayg & weaek (except during summer session). The
petitioner's evidence regardlna the beneficlary's work mchedule is
incongigtent; therefore, it is not credible. It is 1ncumbent
upecn the petitione? to regolve any 1lnconsigtencies in the record
by dindependent objective evidence, and attsmpts to explain or
veconcile such iInconsistenciles, abgent competent objective
evidence pointing to where the truth, in fact, lies, will not
suffice. Matter of Ho, 1% I&N Dec. 582, 5%1-92 (BIA 1388).

Similarly, the petitioner 1n1t1a11y informed the Service that the
Denef¢cza$y had performed services for it on a strictly voluntary
pagils, On appeal, coungel for the petitioner submits a letter

from the petiticner stating that "[the beneficiary] was stayving
for free Iin the residential apartment attached to the Mosque from
September 1, 15%%9 to August 30, 2001.%" The evidence as to whether
the petiticner compensated uhe beneficiary by providing him with
free board isg incongistent.

The petitioner failed to indicate the gource of information used
to gummarize the beneficiarv's work gchedule in detail, which was
provided on appeal. If the beneficlary used a punch card or a
time sheet, the petitioner should have provided the Service with
the corroberating documentaticn. If such corroboration exists, it
ig unclear as to why the petition er did not provide i1t to the
Service 1In response to 1its specific request for timekeeping
records egtablishin the beneficiary's claimed volunteer
experience with the petitioner.

In any event, the evidence isg clear that the beneficiary has not
been paid & salary by the petitiocner and the Service interprets

.

Ses counsel for the petiticner's response to director’s raguest for
additional documentation dated April 10, 2002.




its regulations to reguire that prior expsrience must have been
continuous salaried employment. The evidence indicateg that the
petitionerfg jocb offers were contlingent upon approval of the visa
petition. The petitioner stated that the beneficiary had worked
on a volunteer basis. Counsel for the petiticner argued that the
beneficiary should be exempt from the two-year paid work
experience regulirement because as a student, he was bprohibited
from working. The petitioner has failed to overcome the
director's objections to approval of the petition.

Bevend the decision of the director, the petitioner has failed to
egtablish that i1t 1is a qualifving religicous oxganization as
regulred by 8 C.F.R. 204.5%(m) (3). Since the appeal will be
dismissed for the reasons stated above, this ilssus need not be
examined further.

The burden of proof in these proceedings rests solely with the

petitioner. Section 281 of the aAct, 8 U.S.C. 1361, Here, the
petitioner hasg not sustained that burden.

ORDER: The appeal ig dismisged.




