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DISCUSSION: The nonimmigrant visa petition. was denied by the
Director, Nebraska Service Center, and is now before thé Associate
Commissioner for Examinations on - appeal. The appeal will be
dismissed. : :

The petitioner is a wholesaler of Chinese food products with 25
employees and a stated gross annual income of $10 million. It
seeks to extend its authorization to employ the beneficiary as an
assistant import/export manager for a period of three years. The
director determined the petitioner had not established that the
proffered position is a specialty occupation.

On appeal, counsel submits a brief.

Section 214 (i) (1) of the Act, 8 U.S.C.t1184(i)(1); defines the term
"specialty occupation" ‘as an occupation that requires:

(A) theoretical and practical application of a
’ body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in
the spec1f1c specialty (or its equlvalent) as’
a minimum for entry into the occupation in the
United States.

8 C.F.R. 214.2(h) (4) (1i) defines the term "specialty occupation"
as: '

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or 1its equivalent, -as a minimum for entry into the
occupation in the United States.

The director denied the petition because the petitioner had not
established that the proffered position requires a baccalaureate
degree in a specific specialty.

On appeal, counsel asserts that the Service has already determined
that the proffered position is a specialty occupation since the
Service approved a previous H-1B petition Ffiled on the
beneficiary’s behalf by the petitioner. f

The Service does not use a title, by 1tself' when determining
whether a particular job qualifies as a specialty occupation. The
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specific duties of the offered position combined with the nature of
the petitioning entity’s business operations are factors that the
- Service considers. 1In the initial I-129 petition, the petitioner
described the duties of the offered position and the percentage of
time the beneficiary will spend in the performance of each duty as
follows:

g0

Assist in maintaining inventory of all Chinese products, 30 %;
Including the purchase of all products and supplies from
overseas vendors, 15%;

0,

Export to overseas customers, 10%;

Compliance with overseas and U.S. importing/exporting
rules and regulations, 10%; and

Q

Negotiation of prices and terms, 35%.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A  baccalaureate or higher‘ degree or its
equivalent is normally the minimum requirement
for entry into the particular position;

2. The degree requirement 1s common to the
industry in parallel positions among similar
organizations or, in the alternative, an
employer may show that its particular position
is so complex or unique that it can be
performed only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or '

4. The nature of the specific duties 1is =o
specialized and complex that knowledge
required to perform the duties is usually
associated with the attainment of a
baccalaureate or higher degree.

The petitioner has not met any of the above requirements to
classify the offered position as a specialty occupation.

Even though the previous H-1B petition was approved, the Service is
not persuaded to classify the proffered position as a specialty
occupation. The position appears to combine the duties of a
purchasing manager with those of a marketing manager. A review of
the Handbook 2002-2003 edition, at page 82 finds no requirement of
a baccalaureate degree in a specific specialty for employment as a
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purchasing manager. Educational requirements tend to vary with the
gize of the organization. Large = stores and distributors,
especially those in wholesale and retail trade, prefer applicants
who have completed a bachelor’s degree program with a business
emphasis. (It is noted here that a baccalaureate degree appears to
be a preference by large distributors and stores rather than a
requirement.) Regardless of their academic preparation, new
employees must learn the specifics of their employers’ business.
Training periods vary in length, with most lasting 1 to 5 years.

Additionally, a review of the Handbook at pages 26-29 finds no
requirement of a baccalaureate degree in a specific specialty for
employment as a marketing manager. A wide range of educational
backgrounds are considered suitable for entry into marketing
managerial positions. Many employers prefer those with experience
in related occupations plus a broad liberal arts background. A
bachelor’s degree in sociology, psychology, literature, journalism,
or philosophy, among other subjects, is also acceptable. Most
marketing management positions are filled by promoting experienced
staff or related technical or professional personnel. Thus, the
petitioner has not shown that a bachelor’s degree in a specific
specialty or its equivalent is a normal minimum requirement for the
position being offered to the beneficiary.

Second, the petitioner did not present any documentary evidence to
show that the degree requirement is common to the 1ndustry in
parallel positions among 51m11ar organizations.

Third, the petitioner has not shown that it has, in the past,
required the services of individuals with baccalaureate or higher
degrees in a specific specialty for the proffered position.

Finally, the petitioner did not demonstrate that the nature of the
beneficiary’s proposed duties is so spec1alized and complex that
the knowledge required to perform the duties is usually associated
with the attainment of a baccalaureate or higher' degree in a
specific specialty.

Counsel asserts that the Service has already determined that the
proffered position is a specialty occupation since the Service
approved the previous petition filed by the petitioner on behalf of
the beneficiary. The director’s decision does not indicate whether
he reviewed the prior approval of the initial nonimmigrant
petition, and this record of proceeding does not contain a copy of
the previous petition. If the prior petition was approved based on
the same evidence contained in this record of proceeding, however,

the approval of the initial petition would have involved gross
erroxr. The Service is not required to approve petitions where
eligibility has not been demonstrated, merely because of prior
approvals which may have been erroneous. See e.g. Matter of Church
Scientology International, 19 I&N Dec. 593, 597 (Comm. 1988).
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Neither the service nor any other agency must treat acknowledged
errors as binding precedent. Sussex Engg. Ltd. v. Montgomery 825
F.2d 1084, 1090 (6th Cir. 1987); cert denied 485 U.S. 1008 (1988).

The Associate Commissioner, through the AAO, is_not bound to follow
the contradictory decision of a service center. Louigiana
Phllharmonlc Orchestra v. INS, 2000 WL 282785 (E.D.La.).

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. Accordingly, it
is concluded that the petitioner has not demonstrated that the
offered position is a spec1alty occupation w1th1n the meaning of
the regulations. .

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



