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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Nebraska Service Center. A subsequent appeal was
dismissed by the Associate Commissioner for Examinations. The
matter is now before the Associate Commissioner on a second motion
to reopen and reconsider. The motion will be granted and the
previous decisions of the director and the Associate Commissioner
will be withdrawn. The appeal will be sustained.

The petitioner is a roofing contractor. It seeks classification of
the beneficiary as a roofing contractor trainee for a period of two
years. The director determined that the petitioner failed to
establish the existence of a valid training program. The director
also determined that the petitioner failed to demonstrate that the
beneficiary would not be engaged in productive employment beyond
that which is incidental and necessary to the training, or
employment which would normally be performed by U.S. citizens or
residents. The director further determined that the petitioner
failed to establish that the proposed training would assist the
beneficiary in pursuing employment abroad. The director also stated
that the beneficiary already possesses substantial training and
expertise in the field of roofing.

On appeal, counsel stated that the Service did not adequately
review the evidence submitted by the petitioner, which establishes
that the training program has a fixed schedule, objective, and
means of evaluation. Counsel stated that the evidence submitted
established that the beneficiary will receive formal classroom
instruction in personnel management, in the legal/financial aspects
of roofing construction, and in engineering aspects of roofing
construction. Counsel further asserted that the evidence
established that the beneficiary will also receive field training.
Counsel argued that the record contains no evidence to support the
director’s conclusion that the beneficiary already possesses
substantial training and expertise in the proposed field of
training, or that the beneficiary will be engaged in productive
employment during his period of training. Counsel also stated that
the petitioner clearly explained its plans to expand its roofing
business into the South African market, and therefore the proposed
training would assist the beneficiary in pursuing employment
abroad.

On motion, the petitioner established that the proposed training in
the area of U.S. roofing technology is not available in South
Africa. The petitioner also established that it has a wvalid
training program. However, the record still contained insufficient
documentary evidence to establish that the petitioning U.S. company
had entered into a formal partnership with a construction company
in South Africa. Also the petitioner had not established that U.S.
roofing techniques and materials would be marketable in South
Africa. The Associate Commissioner also determined that the
petitioner had not produced sufficient evidence for the record to
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support the contention that South Africa is a developing country in
the area of modern construction and technology. Rather, the roofing
techniques and materials utilized in South Africa are established,
and are simply different from those used in the United States.
Finally, the Associate Commissioner found that the petitioner had
failed to demonstrate that the proposed training in U.S. roofing
techniques will assist the beneficiary in pursuing employment in
the roofing industry in South Africa.

Review of the record shows sufficient evidence that the Republic
South Africa 1is a developing country in the area of modern
construction and technology. It is determined that the knowledge
and skill that the beneficairy would gain would be used in South
Africa.

On this motion, the petitioner submits a "memorandum of agreement"
between it and a company named RDL Construction CC in the Republic
of South Africa dated January 27, 1999 forming a joint venture. The
document indicates that upon completion of his training program,
the beneficiary will return to the Republic of South Africa and
operate a branch of the petitioning firm which will operate in
conjunction with RDL Construction CC. The petitioner’s branch
company will be assisting specifically with all the roofing
requirements of RDL Construction CC’s projects.

Based upon the documentation submitted it is found that the
proposed training' in U.S. roofing techniques will assist the
beneficiary in pursuing employment in the roofing industry in South
Africa. The visa petition may now be approved.

ORDER: The appeal is sustained. The director’s order is withdrawn
and the petition is approved.



