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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center, and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a donut shop. It seeks classification of the
beneficiary as a custom baker for an undetermined time period.
The director determined that the position consists primarily of
on-the-job training, and the training does not establish the
beneficiary’s eligibility under Section 101 (a) (15) (H) (iii) of the
Immigration and Nationality Act (the Act). The director also
stated that the petitioner’s physical plant did not allow for
appropriate classroom training as required Dby 8 C.F.R.

§ 214.2(h) (7) (1ii).

On appeal, the petitioner submits a statement. The petitioner
states, in part, that he is unable to find an employee who 1is
willing to work 12 hours per day, seven days per week.

Section 101 (a) (15) (H) (iii) of = the Act, 8 U.S.C.
§ 1101 (a) (15) (H) (1ii), provides classification for an alien having
a residence in a foreign country, which he or she has no intention
of abandoning, who is coming temporarily to the United States as a
trainee, other than to receive graduate medical education or
training, in a training program that is not designed primarily to
provide productive employment.

The regulation at 8 C.F.R. § 214.2(h) (7) -States, in pertinent
part: :

(ii) Evidence required for petition  involwving alien
trainee--(A) Conditions. The petitioner is required to
demonstrate that: '

(1)  The proposed training 1s not available in the
alien's own country;

(2) The beneficiary will not be placed in a position
which is in the normal operation of the business and in
which citizens and resident workers are regularly
employed;

(3) The Dbeneficiary will not engage in productive
employment unless such employment 1is incidental and
necessary to the training; and
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(4) The training will benefit the beneficiary in
pursuing a career outside the United States.

(B) .Description of training program. Each petition for
a trainee must include a statement which:

(1) Describes the type of training and supervision to
be given, and the structure of the training program;

(2) Sets forth the proportion of time that will be
devoted to productive employment;

(3) Shows the number of hours that will be spent,
respectively, in classroom instruction and in on-the-job
training;

(4) Describes the career abroad for which the training
will prepare the ‘alien; ‘

(5) Indicates the reasons why such trainiﬁg cannot be
obtained in the alien's country and why it is necessary
for the alien to be trained in the United States; and

{6) Indicates the‘source of any remuneration received
by the trainee and any benefit, which will accrue to the
petitioner for providing the training.

(iii) Restrictions on training program for alien trainee.
A training program may not be approved which:

(A) Deals in generalities with no fixed schedule,
objectives, or means of evaluation;

(B) Is incompatible with the nature of the petiticner’'s
business or enterprise;

(C) Is on behalf of a beneficiary who already possesses
substantial training and expertise in the proposed field
of training; ' ‘

(D) Is in a field in which it is unlikely that the
knowledge or skill will be wused outside the United
States;

(E)  Will result in productive employment beyond that
which is incidental and necessary to the training;
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V(F) Is designed to recruit and train aliens for the
ultimate staffing of domestic operations in the United
States;

(G) Does not establish that the petitioner has the
physical plant and sufficiently trained manpower to
provide the training specified; or’

(H) Is designed to extend the total allowable period of
practical training previously authorlzed a nonimmigrant
student.

The petitioner states on appeal that he is in urgent need of
workers because the hours at his donut shop are long and difficult
and -the unemployment rate in his town is very low, so he is not
able to find employees who are willing to do the work.

The record, as it is presently constituted, contains a copy of the

training program describing the type of training and supervision
to be given and the structure of the training program. The

training will take place in the lobby of the donut shop for one to

two hours a day and will “include reviews of previous days’

activities.” The beneficiary will participate in six hours of on- '
the-job training each day. The petitioner stated: “On-the-job

training will be held constantly and enable a blending of class

work with practical work. OTJ [sic] consist [sic] of six hours

spend [sic] baking at the donut shop.” :

The director denied the petition because the training program was
primarily on-the-job training. The Bureau has held in Matter of
Sasano, 11 I&N Dec. 363 (Reg. Comm. 1965) that, where a
“beneficiary would be involved in full-time productive employment
and that any training received would be incidental,” the
beneficiary is not eligible for an H-3 visa.

Beyond the decision of the director, the Bureau finds that the
petition may not be approved pursuant to 8 C.F.R.
§ 214.2(h) (7) (ii1) . In addition to the determination that the
beneficiary would primarily be involved in on-the- -job training, it
is clear that the training program devised by the petitioner
violates several other elements of the requlation.

The petltloner stated that the beneficiary is unable to gain the
knowledge in his own county that he would receive in the United
States because “There is no donut shop in Cambodia at this time.”
Given thls information, and that the proposed training focuses on
actual donut making rather than entrepreneurship or owning and
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operating a donut store, it does not appear that the beneficiary
will use the knowledge or skill gained outside the United States.
8 C.F.R. § 214.2(h) (7) (iii) (D) forbids approving a training
program in this instance.

In both the petitioner’s appeal and his original petition, he
emphasized his need for employees and his difficulty in finding
them locally. In addition, the petitioner stated that the
beneficiary would spend six hours a day in on-the-job training
“baking at the donut shop.” This information indicates that the
beneficiary will be working in “productive employment beyond that
which 1is incidental and necessary to the training,” again a
situation 1in which the regulation forbids the approval of a
petition. See 8 C.F.R. '§ 214.2(h) (7) (iii) (E).

The petitioner has stated that he is unable to find workers from
the local labor force and there is nothing in the record to
indicate that the beneficiary will be returning to Cambocdia to
utilize the skills acquired through the training. It appears that
the petitioner may have designed the program “to recruit and train
aliens for the ultimate staffing of domestic operations in the
United States,” again ensuring that the petition can not be
approved. according to 8 C.F.R. § 214.2(h) (7) (iii) (F). :

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 136l. The
petitioner has not sustained that burden. Accordingly, the appeal
will be dismissed.

ORDER: The appeal is dismissed.



