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DISCUSSION: The no immigrant visa petition was denied by the

Director, Californi Service Center. The matter is now before Ithe
Associate Commissioner for Examinations on appeal. The appeal
will be dismissed.

The petitioner is e gaged in the purchase and sale of automobiles,
spare parts and other products and services including automobile

registrations. The petitioner seeks to employ the beneficiary
temporarily in the United States as its manager. The director
determined that th petitioner had not established that the
beneficiary would e employed in a primarily managerial or

éXecutive capacity.

On appeal, counsel for the petitioner asserts that the director's
denial was arbitrary and capricious and that the beneficiary | is
clearly a managerial employee.

To establish 1.-1 eligibility under section 101(a) (15) (L) of the
Immigration and ationality  Act (the Act), 8 U.s.cC.
1101 (a) (15) (L), th petitioner must demonstrate that the
beneficiary, within three vyears preceding the beneficiarY's
application for admission into the United States, has been
employed abroad in a qualifying managerial or executive capacity,
or in a capacity involving specialized knowledge, for one
continuous year by qualifying organization and seeks to enter
the United States te porarily in order to continue to render his
Or her services to the same employer or a subsidiary or affiliate
thereof in a capacity that is managerial, executive, or involves
specialized knowledge. ‘

8 C.F.R. 214.2(1) (3) states that an individual petition filed Ln
Form I-129 shall be accompanied by:

\
(i) Evidence that the petitioner and the organization
which employed or will employ the alien are qualifying
organizations as defined in paragraph (1) (1) (ii) (@) of
this section.

(1i) Evidence that the alien will be employed in an
executive, managerial, or specialized knowledge
capacity, inclu ing a detailed description of the
services to be performed.

The petitioner 1isg California corporation, incorporated in
January of 1999, The petitioner filed its petition in June 9df
1999. The director equested additional evidence July 16, 1999
and the petitioner re ponded in September of 1999. The director
made her decision F bruary 8, 2000 and noted that since the
petitioner had been d ing business for approximately one year at
the time of the decision, the business would not be considered
under the regulations covering the start-up of a new business. It
is also noted that the petitioner indicated that the beneficiary
was not coming to the United States to open a new office.




The issue in thisg proceeding is whether the petitioner
established that the beneficiary will be employed in a primar
managerial or executive capacity.

Section 101 (a) (44) (a) of the Act, 8 U.Ss.cC. 1101 (a) (44) {
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the petition ag follows:

Manage the Company's day to day Operations,
Oversee the staff,

1

2

3. Assure that the set standards and guidelines are
m

4

Coordinate the work of outside Contractors and
vendors who are engaged to perform service,
5. Ensure that the inventory is up-to date,
6. Maintain good relations with the Clients and cater
o their needs,

7. Active involvement in the company's overall business
growth.

The director requested copies of the petitioner's Internal Revenue
Service (IRS) Form 941 and Form D-¢ evidencing wages paid to the
petitioner's employees. The director also requested the
petitioner's organizational chart, a list of employees including
names, job titles, brief job duties ang nonimmigrant status.

In response to the director's request, the petitioner Provided| a
copy of the IRS Form 941 for the quarter ending June 30, 1999
showing four employees for that time period. The petitioner also
provided a list of Five employees, including the beneficiary in
the proposed position. The petitioner further provided an
organizational chart epicting the proposed beneficiary as general

manager, and includi g an office manager, salesperson and two
office clerks.

The director determined, based on the petitioner's type g
business and the small number of employees, that the beneficiar
would be involved nd participating in the day-to-day non
eéxecutive aspects o the Dbusiness. The director furths
determined that the beneficiary would not be primarily serving i
a managerial capacity i i i

were not serving in  a Supervisory, managerial or professiong
capacity.

HE SR T~ M

On appeal, counsel for the petitioner asserts that based on th

e
job description state in the petition, the beneficiary will be
serving in a management Capacity. In addition, counse] assertsg
that coordination of employees, vendors and contractors for
quality and timelines as well as coordination of inventory for

timeliness is quintes
further asserts that
involvement with business growth Strategy are also upper
management and executive level functions. Counsel concludes by
contending that the e ployee clearly manages essentigl functionsg
of the employer's orga ization. Counsel also includes a revised
S of March 2000 showing the petitioner]
le and three office clerks.

Counsel'sjassertions are not persuagive. Counsel's description
of the proposed beneflciary's job duties isg not sufficient to
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warrant a finding of managerial or executive job duties. |The
assertions of counsel do not constitute evidence. Matter of
Obaigbgna, 19 I&N Dec.533,}534 (BIA 1988); Matter of Ramirvez-
Sanchez, 17 I&N Dec, 503, 506 BIA 1980). Going on record witHout
Supporting documentary evidence is not sufficient for the purpose
of meeting the bur en of proof in these proceedings. Matter| of
ITreasure Craft of California, 14 TN Dec. 190 (Reg. Comm. 1972) .

In addition, the de cription of job duties found in the petition
is vague and general in nature, éssentially serving to paraphrase
elements of the regulatory definition of managerial and executive
Capacity. No concrete description is provided to explain what
the beneficiary wil actually do in the day-to-day execution |of
her position. 1t appears that the beneficiary is performing the
necessary operations of the petitioner. The record reveals that

staff sufficient to relieve the beneficiary from performing non-
qualifying duties. The petitioner has provided no comprehensive
description of the eéneficiary's duties that would demonstrate
that the beneficiary has been or will bpe managing or directing
the management of a function, "~ department, subdivision pr
component of the com any. The petitioner has not shown that the
beneficiary has been or will pe functioning at g senior level
within an Oorganizational hierarchy.

Further, 8 c.r.r. 1 3.2(b) (12) states, in pertinent part: "An
application or petition shall be denied where evidence submitted
in response to a request for initial eévidence does not establish

filing eligibility at the time the application or petition wasg
filed.n As noted bove, the information submitted with ¢t}
petition and in response to the director's request for evidence 1
insufficient to establish the beneficiary will be acting in
managerial or executive capacity. The addition of two employee
sometime after the de ision of the director does not enhance th

o

O0woon

Beyond the decision | of the director, it does not appear
qualifying relationship between the petitioner and the foreig
entity has been established. Counsel for the petitioner ii
response to the dire tor's request for evidence indicates that
though the parent company's shares of the petitioner have beer
issued, the shares are not vet fully paid. This Statement drawsg
into question, whether g qualifying relationship has beer
established. As the appeal will be dismissed for the reasor
Stated above, this iss € need not be examined further.
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In visa petition Proceedings, the burden of proving eligibility
for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, g U.S.CL 1361. Here, that burden has not

been met. | |

ORDER: Thb appeal is dismissed.
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