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IN BEEALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case. Al documents have been returned to the office thch originally decided your case.
Any further inguiry must be made to that office.

If vou believe the faw was inappropriately appiled or the analysis used in reaching the decigion was inconsistent with
the informétion provided or with precedent decisions, you may file 2 motion to reconsider. Such a motion mmst siate
the reasons for reconsideration and be supported by any pertinent precedent decisions.  Any motton to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 CLF.R. 103,51,

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must swte the new facts to be proved at the reopened proceeding and be supported by atfidavits or other
documentary evidence. Any maotion to reopen must be filed within 30 days of the decision that the moticu secks o
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fec of $110 as required
under § C.F.R. 103.7.
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DISCUSBICON: The nonimmicrant visa petition was denied by the
Director, Vermont Service Center, and 1s now bafore the Assoclate

Commiggioner for Examinationg on appeal. The appeal will be
dismigsed.
The petiticner, a company that markets freguency control

electronics, seeks to employ the beneficiary temporarily in the
United States ag its vice presgsident. The director determined that
the petitioner had ncot egtablished that the beneficiary would be
employed 1in the United BStates in a primarily wmanagerial or
executive capacity.

On appeal, counsel rebuts to the director’s Ll ndingg characterizing
the decigion as being "unrezsonably narrcw.

Immigration and Nationality Act (the Act), 8 U.S.C. 1101 {a) (15) (L},
the petitioner must demonstrate that the beneficiary, within three
vears preceding the beneficiary’s application for admission into
the United States, has been employed abreoad in a qualifying
managerial or executive capacity, or in a capacity iInvolving
specialized knowledge, for one continuous vyear by a qualifying
organization.

To establigh L-1 elicibility under section 101{a) (15} (L) of the

Title ! 8 C.F.R. 214.2 (1) {3)(v) sgtates that 1f the petition
indicates that the beneficiary is coming to the United States as a
manager or executive to open or to be employed in a new office in
the United Stateg, the petitioner shall submit evidence that:

A) Sufficient physical premigeg to house the new cffice
nave been secured;

B} The beneficiary has been emploved for one continuocus
vear in the three year period preceding the filing of the
petition in an executive cr managerial capacity and that
the propoged employment anOlV“d executive or managerial
authority over the new operation; and

¢} The intended United States operation, within one vear
ot the approval of the petiticon, will support an
exXacutive or managerial position ag defined in paragraphs
(1) (1) (1) (B} or (C) of this section, supported by
information regarding:

(1) The proposed nature of the office desgcribing
the scope of the entity, its organizational
structure, and its financial gecals;

{23 The gize of the United States investment and
the financial ability of the foreicn entity to
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remunerate the beneficiary and to commence doin
business in the United Stateg; and

{3) The organizational gtructure of the foreign
Centity.

The United States petitioner was established in 2001 and states
that 1t ig a wholly-owned gubgidiary of Start Telecom Co., Ltd.,
located in Kyung-Ki, Korea., The petitioner seeks to employ the
beneficiary for a three-year period at an annual salary of $86,000.

At igsue in this proceeding lg whether the beneficlary will he
employed in a primarily managerial or executive capacity.

Section 101i{a} (44} {a) of the Act, 8 U.8.C. 1liol{a) {44y (rn),
provides:

"Manadgerial capacity" means an assignment within an
crganlzation in which the employee primarily-

i. manages the organization, or a

department, ubdivigion, function, or

component of the organization;

ii. supervises and controls the work of other
gupervisory, profesgional, or managerial
employees, o©or manages an esgsential function
within the organizetion, or a department or
subdivision of the organization;

iii. if ancther employee or other emplovees
are directly supervised, hag the authority to
hire and fire or recommend those as well as
other personnel actions (such as promotion and
leave authorization), or if no other employse
is directly superviged, functiong at a senior
level within the corganizational hierarchy or
with respect to the function managed; and

iv. exercises discretilon over the day-to-day
operationsg of the activity or functlion Ifor
which the employee has authority. A

firgt-line gupervisor 1s not considered to be
acting in & managerial capacity merely by
virtue of the supervisgor’s supervisory duties
unless the emploveeas gupervised ars
profegsicnal. :

Section 101{a) (44} (B) of the Act, 8 U.5.C. 1101{a) (44) (B},
provides:
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"Executive capacity" means an assignment within an
organization in which the employvee primarily-

i. directs the managemant of the
organization or a major component or function
of the organization;

ii. establishes the goals and policies of the
organization, component, or function;

iii. exercises wide latitude in discretionary
decision-making; and

iv. receives only general supervigion or
direction from higher level executives, the
hoard o©of directors, or stockholders of the
organizaticn. '

The petitioner described the beneficiary’s duties initially as
follows:

The beneficiary of this applicaticn for L1 wvisa, is
President, Executive Director, and & ubgtantial
ghareholder of the company. [The beneficiary] has been
emploved by the Company’'s Korean Headguarters since the
company was formed in 1%98, and hag been continucusly
employed gince that time. His principal responsibilities
Have been investor relations; capital management; product
development; and marketing and operational oversight.
IThe beneficiarv] is the single most important executive
of the Company, and he intends to personally supervise
the development and growth of the Company’s United States
operaticong in Edgewater, New Jersey.

[The beneficiary] will continue to serve in substantially
the game capacities in the United States regional office
of the Company, with a view toward sgignificantly
increasing the Company’s saleg of telecommunicationg
parts and devices within the United States.

In regponse Lo a Service reqguest for additional evidence, the
petitioner stated, in pertinent part, that:

Immediately upon INS approval of an L-1A visa, Parent
will transfer its president [the beneficiary] to overges
Subsidiary’'s development and conduct of business in the
United States. Presently, Subsidiary is being managed
gsolely by its regional president, [named individuall.
[Named individual] will continue to manage the day-to-day
tagks. Such tasks include (1) i1dentifying likely U.S.
purchasers of Subsidiarv’'s products and services, (2)
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referring such information to [the beneficiaryl, (3]
paving bills incident to Subsidiaryv’s offices, and
migcellanecus tasks. [The beneficiaryl will focus his
aefforte on pursuing posgible customer leadsg; conduchin
marketing presgsentations and wmeetings; obtaining orders;
and transmitting orders to parent for appropriate
digposgitien. [The beneficiary]l will not be engaged in
non-managerial, day-to-day cperationg of the Subeidiary.

Book-keeping [sic] will be handled by [named individuall]
and gtaff, to be hired ags need incCreases. Accounting
tasks will be performed by a profesgional CPA with
experlence in Subsidiary’s field of business activity, in
accordance with generally accepted accounting principles.

In the year 2002, ithe beneficiary] will be exclusively
responsible for cultivating new clients and procuring
crders. All day-to-day office Tasks, including
transmitting orders to Parent’s offices, will be handled
by [named individual]. During the progress of bugsiness,
likely by summer or early fall 2002, Subsidiary will hire
support staff starting with the pogition of Assistant to
RKegional President, |[named Individuall, at a stated
salary range of $22,000 to $27,000 per vear based on
experience. The Assistant will assume all day-to-day
secretarial and related tasks.

Subsidiary will next hire a technician to handle all
gervice and defects-related inquiries, at market galary,
estimated to be between $40,000 and $55,000 per vear.
Such technician will hendle all inquiries relating to
defects and service.

On appeal, counsel submits a revised businegs plan, which states in
part that:

Vice President Functions

The .role of the vice pregident is executive in nature.
The vice president’s principal duty is to use his broad
management discretion to execute the business plan, and
to modify it as opportunity and circumstances dictate,
The vice president is expected Lo bring his operation to
break even {(on a cash flow basis) within 14 months, to
achieve at least §25,000 in pretax profit within 24
months, and to achieve at leagt $250,000 profit within
thirty eix months. The parent will provide financial,
technical and other rescurces as needed to ensure the
U.S5. domestic cperation can be gustained during the
start-up phase, and can thrive during the high growth
post-startup f[sic] phase. A minimum of §250,000 in
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invegtment capital has been made available to the wvice
pregident to this end, and additional funds sghall be
invested as needed.

Financial
The vice presgsident will be resgspongible for administering

the daily financial functicns of the organization,
inciuding the cc-cordination of inventory transfers from

overseas, maintaining U.S. bankin relationships,
approving of cugtomer credit deciglons and the advice of
the marketing department, and approving of payroll.

Human Ragources

Recruit and hire the galeg/marketing director and other
perscnnel. Establish emplovment policies, performance
gtandarde and compensgation, and hir and terminate
employvees as dictated by Judgement, discretion and
economic clroumstances.

Marketing

Recruit and hire the marketing director, and collaborate
with the marketing director to develop a detailed =zales
plan, including a workup of progpect lists [sic]l, key
gales points, and a budget for implementing the plan.

Administrative

The vice president must usge hig executive digcretion to
perform general administrative functions, including the
purchase or leage of office equipment, negotiating
gdditicnal office or warehousge space as needed, and
dealing with insurance, legal, and business compliance
matterg. These respongibilities may be delegated to a
Controllier as financial circumstanceg warrant.

The business plan indicates that the petitioner has two full-time
employees, the beneficiary as "Executive Vice President!" and [named
individual] ag "Regiconal President.? The petiticner also claims to
have contracted for the services of a "Ceneral Counsel® and
"Consultant.® It must be noted, however, that the record does not
contain copies of any employment contracte. Further, it cannot be
concluded that an attorney or business congultant would need much
supervision as such poglitions as attorney or consultant bring with
themselves a high level of expertice for which the company is
willing Lo pav.

Although the record indicates that the U.8. entity will hire
additional full time employees, the record contains no position



Page 7 BAC-02-042-54824

degcriptions identifying the duties for any of the named proposed
additional hires, "Saleg Director, ™ "Comptroller,” "Assistant to
the Regional President,”" or "Technician.® Abgent complete position
degeriprions for all of the U.5. entity’s proposed employses, it
cannot be determined that the beneficiary will function at a senior
level within an corganizational hierarchy other than in position
title. Further, the U.8. entity’s buginess plan indiczates that it
will sell electronic fregquency control products for the parent
comparny. However, there is ne indication that the U.S. entity will
hire any sales representatives to conduct such cperational duties.
Rather, the record strongly suggests that the beneficiary will
continue to be the sole agent involved in the proffering of the
parent company’s products.

Upon further review of the record, there is no evidence to
egtablisn that the petitioner will employ a subordinate gtaff of
professional, managerial, or supervisory personnel who will relieve
the beneficiary from performing nongualifying duties. The record
containg nc comprehensive description of the beneficliary’'s duties
that demonstrates that the beneficlary will be managing or
directing the management of a department, subdivigion, functicn, or
component of the petitioning organization. For this reason, the
petition may not be approved.

Beyond the decision of the director, the record indicates that the
beneficiary 1is a major stock holder of the petitioning company. B8
C.F.R. 214.2(1) (3) (vii) states that if the beneficiary is an owner
or major stockholder of the company, the petition must be
accompanied by evidence that the beneficiary’s gervices are to be
used for a temporary period and that the beneficiary will be
tranaferred to an assignment abroad upon the completion of the
temporary services in the United States. In this case, the
petiticner has not furnished demonstrative evidence that the
beneficiary’s services are for a tenmporary period and that the
beneficiary will be transferred abroad upon completion of the
aggignment. As the appeal will be dismissed on the groundg
discussed, thisg issue need not be examined further.

In viga petition proceedings, the burden of proof remains entirely
with the petitioner. Section 291 of the Act, 8 U.8.C. 1361. Here,
that burden has not been met.

CRDER: The appeal 1g dismigged.



