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DISCUSSION: The nonimmigrant wvisa petition was denied by the
Director, Vermeont Service Center, The matter is now before the
Administrative Appeals Office ("RAAO") on appeal. The appeal will
be dismisged.

The petitioner is primarily engaged in cell phone sales. It seeks
to extend itg emplovment of the beneficilary temporarily in the
United States as 1its c¢hief executive officer. The director
determined that the petitioner had not provided evidence that the
beneficliary had been or would be employved in the United States in
2 managerial or executive capacity.

On appeal, counsgel stateg that the director erred in adjudicating
thig petiticn.

To establish L-1 eligibilify under section 14¢1t{a) {1%) (L} of the
Immigration and  Nationality  Act {the  Act), 8 U.8.C.
1101l {a) (15} (L), the petitioner wmust demonstrate that the
beneficiary, within three vears preceding the beneficiary's
application for admission into the United States, has been
employed abroad in a gualifying managerial or executive capacity,
or 1in & gapacity invelving specialized knowledge, for one
continuous year by a gualifving crganization and seeks to enter
the United States tempcorarily in oxder to continue to render his
or her sgerviceg to the same employer c¢r a subsidiary or affiliate
therect in a capacity that is wmanagerial, executive, or invoelves
gpecialized knowledge.

The 1issue to Dbe addresged 1in this proceeding 1is whether the
petitioner has establighed that the beneficiary has been or will
be employed in the United S8tates in a primarily managerial or
executive capacity.

Section 101(a) {44} {(a) of the Act, 8 U.s.C. 1101 {a) (44) (A),
provides:

The term T"managerial capacity” means an assignment
within an organization in which the employee primarily-

1. manages the organization, or a department,
gubdivision, function, or component of the
crganization;

ii. gupervises and c¢ontrols the work of other

supexrvisory, profesgsional, or managerial employees,
or manages an essential function within  the
organization, or a department or subdivigion of the
organization;

iii. if another employee or other employees are
directly supervised, hag the authority to hire and
fire or recommend those as well as other personnel
actions {such asg promction and leave
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authorization), or 1f no other employee is directly
gupervigsaed, functions at a senior level within the
organizational hierarchy or with respect to the
function managed; and

iv. exercises discretion over the day-to-day
operationg of the activity or functieon for which
the employeae hag authority. A first-line

supervisor 1is not congidered to be acting in a
managerial capacity merely by virtue of the
supervisor's gupervisory duties unless the
employees guperviged are professional.

Section 101{(a) (44) (B) of the Act, 8 U.8.C. 1101(a) {44) (B},
provides:

The term 'eXecutive capaclity”  means an  assignment
within an organization in which the employee primarily-

1. directs the management of the organization or a
major component or function of the organization;

ii. establishes the goalg and policies of the
organization, component, or function;

iii.  exercises wide latitude 1in digcretionary
deciglon-making; and

iii. receives only general supervigion or
direction E£rom higher level executives, the board
of directors, or stockholders of the crganization.

The record shows that the primary business activity of the
petiticner was the sale of telecommunicationg products, but that
the company was in the process of expanding and shifting the
nature o©f its businegs activity to the import and sale of fine
Indian rugs. Counsel gubmits documentation including contracts
showing the firm is engaged in the sale of carpets as well as
telecommunicationsg eguipment.

In a letter dated September 24, 2001, counsel for the petitioner
described the beneficilary's proposed job duties as chief executive
officer as follows:

» Executive and managerial oversight of day-to-day
operations

® Negotiation of all client agency agreements

¢ Signature of all client agency agreements

®» Negotiation of all purchase agreements for goods with
suppliers

¢ Negotiation of all legal matters, on behalf of the
company

¢ Recrultment and discharge of labor
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e Corporate training of legser managerial subcrdinates
Development of marketing and distribution plans
Development of daily, weekly, and monthly financial
reports

o Digtribution and authorization cf employee payvroll
Egtablighment of long and short term company
cbhijectives

e Acting as the sole point of contact linking the
parent organization in India to the US subsidiary

¢ Establishment and revision of corporate policy
Solidification of corporate image

v Registration and establishment of company operations
and formalities

e Degign, deve loprent, and revigion of employee
handbook/company viewbook

Counsel argues that Rug by Design is a well-esgtablisghed and
succensful businesgs venture with an annual revenue of $750,000, a
figure greater than that of wmost BAmerican companies. Counsel
argues Lhat the company meets all requirements for extension and
remaing a gqualifying corganization. Counsel arguesg that by stating
that Rug by Design 1s too small s company for the beneficiary to
possibly function in an executive capacity, the Service has
demengtrated an unjust biags and prejudice against smaller,
developing companies. Counsel indicates the director should have
looked to the structure, nature, success and extent of business
activity 1in order Lo decide this qguestion but instead, the
director denied Mr. Puri his due process rights on the grounds
that the company employs only 3 individuals. Counsel indicates
that the number of emplovees is not an appropriate marker acainst
which to gage whether or not the beneficiary functions 1in an
executive capacity.

Counsel arguesg that the Service should not adjudicate a petition
baged on the size of the petitioning company. Counsel stateg that
the reviewin ocfficer's quickness to discredit Mr. Puri's
occupation as non-executive in nature basged gsolely upon the size
of the business egtablishment 1s a dangercusly discriminatory
practice, illustrative of this Service's bias agalingt gmaller more
intimate establishments. Counsel further states that small
wholesale locations such as convenience stores, telecommunications
outlets, and town delicatessens, have no lesg a right to exist and
employ qualified individuals than do large, corporate entities.
Coungel also cites Young China Daily v. Chappel, 742 F. Supp. 552
(N.D. Cal. 198%) as standing for the proposition that INS should
not adjudicate a petition on the basis of the company's size.

This case 1s easily distinguished from the above cited casge, as
the petitioner was seeking to employ a graphic artist as a person
of distinguished merit and ability and not a manager cr executive.
Algo, Young Chine Dally was a Chinese language newspaper that
sexved the Chinese community of the entire State of California
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with a circulation of 23,000 readers. In the newspaper's case, the
court found that the size of the enterprise could be a factor when
congidering the question of the need of the newspaper for a full-
time graphic artist. In this case, the size of the petitioner's
operation is relevant because the number of employees and scope of
the operation are factors that are relevant in determining whether
a beneficiary will actually be performing managerial or executilve
dutleg in the context of the future operation of the entity. It is
noted that although the number of emplovees of Young China Daily
is not specified in the Court's decigion, a daily Chinese
newgpaper serving 23,000 readers throughout the State of
California 18 &a large firm when compared to the petitioning
enterprisge.

The petiticoning entity was incorporated on November 5, 1898. On
May 29, 2001, the date the wvisa petition was filed, the
petitioning corporation had a staff of three persgong including
the bereficiary. Devender Sing ig listed as being sgecond in
command to the beneficiary and manages the business and staffing
operations of the company in the beneficiary's absence. Devender
Sing's aggistant is Rimpool Sing who performed clerical dutiles
for the firm. The petitiocner's profit and loses gtatement sghows
that the firm had gross receipts of $410,911 from galesg in 2000,
and a gross profit of $65,738. The firm pald only §22,144 in
salary and wages for the entire year and showad a nef i1ncome of
$21,825 for that period.

Counsel's assertions concerning the managerial and executive
nature of the beneficiary's future duties are not persuasive. The
petitioner's desgcriptions of the beneficiary's proposed Job
duties are not gufficient to warrant a finding of managerial or
executive dutieg. It is noted that the asgertions of counsel do
not constitute evidence. Mattey of Obaigbena, 19 I&N Dec.533, 534
{(BIA 1988); Matter of Ramirez-Sanchew, 17 I&N Dec. 503, 506 BIA
1880) . Going on record without supporting documentary evidence is
net sufficient for the purpose of meeting the burden of proof in
thege proceedings. Matter of Treasure Craft of Califeornia, 14
I&N Dec. 180 (Reg. Comm. 1972).

It appears that the beneficiary would be performing the necessary
operations of the petiticner. The petiticner has provided no in-
depth description of the beneficiary's duties that would
demonstrate that the beneficiary will be managing or directing the
management of a function, department, subdivision or component of
the company. The petitioner has not sghown that the beneficisry
will be functioning at a senior level within an organizational
hierarchy. For this reason, the petition may not be approved.



Page 6 EAC 01 150 B1833

the burden of proving eligibility

In viga petition proceedings,

for the benefit sgought remains entirely with the petitiocner.
Section 291 of the Act, 8 U.S.C. 1361. Here, that burden has not
been met.

ORDER: The appeal is dismissed.



