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DISCUSSION: The nonimmigrant vwvisa peticion was denied by the
Director, Texas Service Centey. The matter iz now before the
Zgsociate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner sells food, gasoline and household products on a
retall basgisg. It seeks to employ the beneficiary in the United
Stategs as a vice president and general manager. The director
determined that the petitioner had not provided evidence that the
beneficiary would be employed in a managerial or executive
capacity.

On appeal, counsel stateg that the corporate objective of Platinum
Marketing's shareholders and directers 1g to become one of the
leading chaing of retall storeg by investing primsrily in retail
gas stationg and convenience stores throughout the nation. Counsel
indicates that the beneficiary will be employved at the highest
position within the U.8. company and will supervise other managers
who run the day-to-day operations of the retall gag stations.
Counsel submits documents to show that the petitioner will acquire
51% of the shares of a corporation named Silver Jubllee, Inc. as
goon as Mr., Dharamshi’'s viga petition is approved.

To establish L-1 eligibility under S8Section 101{a) (15} {L} of the
Immigration and Nationality Act {the Act), 8 U.s.C.
1101 {a)y {15} (L), the petitioner must demonstrate that rthe
beneficiary, within three vyears preceding the beneficiary’'s
application for admission into the United States, hag been
employed abroad in a gualifying managerial or executive capacity,
cr 1n a capacity involving sapecialized knowledge, for one
continuous vear by a gualifyving organization.

8 C.F.R. 214.2{(1) (1} {ii), in part, states:

Intracompany transferee means an alien who, within
three vyears preceding the time of his or her
application for admisgion into the United States, hag
been employed abread continuously for one year by a
firm or corporation or other legal entity or parent,
branch, affiliate, or subgidiary thereof, and who seekg
te enter the United States temporarily in order to
render his or her services to a branch of the same
employer or a parent, affiliate, or subsidiary thereof
in a capacity that is managerial, executive or invelves
specialized knowledge. To establish IL~1 eligibility
under section 101 (a) (15){L) of the Immigration an
Nationality Act (the Act), 8 U.S.C. 1101{a) {15){L).

The 1ssue 1in this proceeding is whether the petitioner has
established that the beneficiary will be employed in a primarily
managerial or executive capacity.

Section 101 (a) (44) (A} of the Act, 8 U.8.C. 1101 (a) (44) (A},



provide

Th

G
e term "managerial capacity’ means an assignment
within an organization in which the employee primarily-
i. manages the organization, or a department,
subdivigion, tunction, or componernt of the
organization;
ii, gupervises and controls the work of other
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superviscry, professgional, or managerial employvees,
or manages an essential function within the
organization, or a department cor subdivision of the
organization;

if another employse or other employees are
directly superviged, has the authority to hire and
fire or recommend those as well as other pergonnel
actions {guch as promotion and leave
authorization), or if no other employee 1is directly
guperviged, functionsg at a senior level within the
organizational hierarchy or with respect to the
function managed; and

ST

iv. exerciges digceretion over the day-to-day
operations of the activity or function for which
the employee has authority. A first-line

gupervigor I1g not congidered to be acting in a
managerial capacity wmerely by virtue of the
supervisor's gupervigory duties unless the
employees guperviged are professional.

Section 1Ci{a) (44) (B} of the Act, 8 U.S.C. 110l{a) (44)(m),
provideas:
The term ‘Yexecutive capacity™ means an asslgnment
within an organization in which the employee primarily-

For the purposes of this proceeding,

i. directs the management of the organization or a
major component or function of the organization;

ii. establishes the goals and policies of the
crganization, compeonent, or function:

iii exercises wide latitude in discretionary
decigion-making; and

iidi. receives cenly general supervigion or
direction from higher level executives, the board
of directors, or stockholderg of the organization.

the beneficiary must

have

been eligible for the benefit sought at the time of the filing of
the petition. Therefore, although the petitioner's potential
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acguisition of Silver Jubilee, Inc. is of interest, the fact of a
potential transaction does not compel approval of this petition.
The petitioner was established 1In 19%4. At the time of filing on
March 8, 2001, the firm employed two perscons and had a gross
annual income of §$108,220 earned through the operatlion of the
Austin Food Store,

The petitioner describes the beneficiary's prospective job duties
in the United Statesg as follows:

(1} Identifying, recruiting, and building a management
team and staff with background and experience in the
U.8. market (40%);

(ii} Hiring appropriate personnel and leasing egquipment
and retail distribution facilities {(10%);
(iii}Negotiating and supervising the drafting of
purchase agreesments (10%);

(iv) Overseeing the legal and financial due diligence
procegs and resolving any related issuss (5%);

{(v) Developing trade and consumer market strategles
maged on guldelineg formulated by Platinum Marketing
(20%}; and

(vi} Developing and implementing plang to ensure
Platinum Sroup's profitable operation (20%).

Counsel’s assertiong concerning the managerial and executive
nature of the beneficiary's future duties are not psrsuasive. The
petitioner's desgcriptionsg of the beneficiary's proposed job duties
are not sufficient to warrant a finding of managerial or executive
duties. It 1g mnoted that the assertions of counsel do not
constitute evidence. Matter of Obaigbena, 1% I&N Dec.533, 534 (RIA
1%88); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 BIA 1980).
Going on reccrd without supporting documentary evidence is not
gufficient for the purpose of meeting the burden of proof in these
proceedings. Matter of Treasure Craft of California, 14 I&N Dac.
120 (Reg. Comm. 1872).

Only twoe persons were employed by the corporation ab the time of
filing. Baged upon the record, even if the two employees are
working on a full-time basis, the petitioner hag not provided
evidence that the beneficiary will be managing a gubordinate staff
of professional, managerial or supervigory personnel who relieve
him from performing non-qualifying duties. It appears that the
beneficiary i1s performing the necessary tasks for the ongoing
operation of the company, rather than primarily directing or
managing these functions through the work of others.

The petitioner has provided no persuasive desgeription of the
beneficiary's duties that would demonsgtrate that the beneficiary
will be managing or directing the management of a function,
department, subdivision or component o©of the company. The
petitioner has not shown that the beneficiary will be functioning
at a gualifying senior level within an organizational hierarchy.
For thesge reasons, the petition may not be approved.



Page 5 SRC 01 120 52745

Beyond the decision of the director, the petitioner has not
gubmitted sufficlent evidence to establish that the bkeneficiary
hag been employed in a gualifying managerial or executive capacity
abroad. As the appeal will be dismissed on the groundsg discussed,
thig issue need not be exanmined further.

In visa petition proceedings, the burden of proving eligibility
for the benefit sought remaing entirely with the petiticner.
Section 291 of the Act, B U.8.C., 1361, Here, that burden has not
been met.

ORDER: The appeal 1s dismissed.



