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DISCUSSION: The nonimmigrant viga petition was denied by the
Director, California Service Center. The matter is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner is a vreal estate company dealing in retail,
wholegale, commercial property, and related services. It seeks to
employ the beneficiary in Guam as an agsistant general manager,
The director determined that the petitioner had not provided
evidence that the beneficiary had been emploved in a managerial or
executive capacity abroad.

On appeal, counsel states that the beneficiary has been filling a
managerial position by virtue of his traditional supervisory
responsibilities, his management of a critical function of the
organization which is the organization itself, and by virtue of
his extensive discretion in decision making which alsoc fits the
definition of "executlve capacity.® Counsel explains that even 1f
the Services is not convinced of his managerial capacity abroad,
the beneficiary's employment abroad has been in & position
involving specialized knowledge.

To establish L-1 eligibility under Section 101 (&) (15) (L) of the
Tmmigration and Nationallty Bct (the Act), 8 U.s8.cC.
1101 (a) (15) (L), the petitioner must demonsgtrate that the
- beneficiary, within three vears preceding the beneficiary's
application for admission into the United States, has Dbeen
employed abroad in a gualifying managerial or executive capacity,
or 1In a capacity 1nvolving specilalized knowledge, for one
continucus vear by a qualifying organization.

8 C.F.R. 214.2(1){1) {ii}, in part, states:

Intracompany transferee meang an alien who, within three vears
preceding the time of his or her application for admisgsion inte
the United States, has been employved abroad continucusly for one
vear by a firm or corporation or other legal enitity or parent,
branch, affiliate, or subgidiary thereof, and who seeks to enter
the Unilted States temporarily in order to render hig or her
gervices to a branch of the same employer or a parent, affiliate,
or gubsidiary therecf in a capacity that is managerial, executive
or involves specialized knowledge. To establish L-1 eligibility
under section 101{a) {15} (L) of the Immigration and Natilonality Act
{the Act}, 8§ U.S.C. 1101{a} {15) (L).

The issue In this proceeding 1s whether the petitioner has
established that the beneficiary has been employed in z primarily
managerial or executive capacity.

Section 101(a) (44) (A) of the Act, 8 U.8.C. 11Cl{a) (44){A),
provides:

The term "managerial capacity” means an assignment
within an organization in which the employee primarily-
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i. manageg the organization, or a department,
subdivigion, function, or component of the
organization;

ii. superviges and controls the work of other

supervigory, profesgional, or managerial employees,
or manages an esgential function within the
organization, or a department or subdivision of the
organization;

ii. if another employee or other emplovees are
irectly superviged, has the authority to hire and
fire or recommend thoge as well as other personnel
actions {such as promotion and leave
authorization), or if no other employee 1s directly
gupervised, functions at a genlior level within the
organizational hierarchy or with resgpect to the
funciion managed; and

e

2

iv. exercises discreticon over the day-to-day
operations of the activity or function for which
the emplovae has authority. A first-line
supervigor 1s not consgidered to be acting in a
managerial capacity merely by virtue of @ the
supervisor's supervisory duties unless the

employvees supervised are profeggional.

Section 101{a} (44) (B) of the Act, 8 U.8.C. 1101 (&) (44) (B},
provides:

The term ‘executive capacity" means an assignment
within an organization in which the employee primarily-

i. directs the management of the organization or a
major component or function of the organizaticn;

ii. establiches the gosls and policies of the
crganization, component, or function;:

iii, exercises Wwide latitude in discreticnary
decision-making; and

iii. recelvesg only general supervision or
direction from higher level executives, the board
of directors, or stockhclders of the organization.

In the petition, the petitioner described the beneficiary's Jjob
duties abroad as follows:

Real Estate Manager: controls the company's budget,
daily operations and all aspects of the real estat

management function, and helds full managerial,
discretionary authority to make decigions regarding
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leasing, real estate maintenance and operations 1in
order to ensure an increase In the value of Pomlka's
properties.

The record indicates that the foreign company named Pomika Real
Estate consisted of the beneficiary, an assistant manager and the
company'’'s maintenance man.

On appeal, counsel argues that the beneficiary is a manager
becaugse he manages the whole organization. Counsel indicates that
the beneficiary's supervisory responsibilities over the two listed
employees included the following:

» Holds discretionary authority for hiring;

® Supervises, monitors, and contrecls their work

e Holdg digecreticnary authority for promotion,
termination, and leave reguests.

Counsel argues the beneficiary has managerial responsibilities as
follows:

e Holds full managerial, digcretlionary authority over
leasing, real esgtate maintenance and operation;

e Oversees the performance cf income-producing
properties;

e Leads and manages the financial operations of the
properties Lo ensure that mortgages, taxes, insurance
premiums, and malntenance bills are paid on time;

e Pregents regular reports to the President of the
ultimate property company, Saipan Corp., regarding
the wvalue and status of the properties, occupancy
rateg, and related matters;

e Has contract negetiating authority for Janitorial,
securivy, groundgkeeping, &trash removal, and other
gervices;

e Oversees and approves the purchase of supplies and
eguipment;

Performs periodic inspections of the properties;
Overseses enforcement of leasge agreementsy

Ensures zll operations and maintenance are conducted
within allotted budget parameterg;

¢ Ensureg compliance with all applicable housing and
commercial regulations.

Counsel's aggertion concerning the gpeclialized knowledge aspects
of the beneficiary’s dutles 1g not persuasive. The petitioner's
description o©f the beneficiary's Jjob duties abroad are not
gufficient to warrant a finding of specialized knowledge. It is
noted that the assertions of coungel do not constitute evidence.
Matter of Obaiagbena, 19 I&N Dec.533, 534 (BIA 1%88); Matter of
Ramirez-Sanchez, 17 I&N Dec. 503, 5086 BIA 1%80). Gulng on record
without supporting documentary evidence is not sufficient for the
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purpose of wmeeting the burden of proof in these proceedings.
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg.
Comm. 1972).

The beneficiary's entire staff abroad consisted of an assistant
manager and a company maintenance man. It is determined that the
record contains insufficient evidence to demonstrate that the
beneficiary has been acting in a managerial or executive capacity
abroad. The Service is not compelled to deem the beneficiary to be
a2 manager or executive simply because the beneficiary possesses a
managerial or executive title.

Beyend the decision of the director, the petitioner has not
submitted sufficient evidence to establish that the beneficiary
will be employved in a qualifying managerial or executive capacity
in the United States. As the appeal will be dismissed on the
grounds discussed, this issue need not be examined further.

In visa petition proceedings, the burden of proving eligibility
for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.8.C. 1361. Here, that burden has not
been met.

ORDER: The appeal 1g dismissed.



