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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center. The wmatter 1g now before the
Asgociate Commisgioner for Examinatilons on appeal. The appeal will
be dismissed.

The petitioner ig a freight forwarding corporation that seeks to
continue to employ the keneficiary in the United States as its
pregident. The director determined that the petiticner had not
established that the beneficiary would be employed in the United
States in a managerial or executive capacity.

On appeal, coungel gtates that the director's denial of the
petition was arbiltrary, capricicus and an abuse of discretion.
Coungel further states the decisgion denying the petiticn to extend
L-1A status for a non-immigrant managerial/executive intracompany
transferee was in error. Counsgel submits evidence that the
petitioner useg several Independent contractors te pack and
trangport shipmentg, prepare customs clearance documentation, and
to perform accounting work for the corporation. Counsel argues
that this relieves the beneficiary from performing these duties.

Counsel indicates that the director did not acknowledge tLhe
pogition of ag General Manager who relieves the
beneficiary of non-gualifying duties. Counsel also indicates that
the director falled to conegider the fact that the beneficiary will
manage two supervisory employees who will be carrying out the
eggential company functions. Counsel states that one of the two
employeas 1ig a subordinate General Manager who reports directly to
the beneficiary and the other 1 a Shipping Assistant who
superviseg the work of independent contractors.

Counsel'sg citing of wvarious unpublished decisions do not support
his assertions. Unpublished decisions are not binding in the
administration of the Act. See 8 C.F.R. 103.3{c).

To establish L-1 eligibility under gection 101(a) (15) (L) of the
Immigration and Nationality Act (the Act}, 8 U.8.¢.
1101 (a) (15) (L), the petitioner wmust demonstrate that  the
beneficiary, within three vears preceding the beneficiary's
application for admission inte the United States, has been
employed abread in a qualifying managerial or executive capacity,
or in a «capacity involving specialized knowledge, for one
continuous vyear by a qualifying organization and seeks to enter
the United States temporarily in order to continue to render his
or her services to the same employer or a subsidiary or affiliate
thereof in a capacity that 1s managerial, executive, or involves
gpeclalized knowledge.

8 C.F.R. 214.2(1}{3) states that an individual petiticn filed on
Form I-129 ghall be accompanied by:

(1) Evidence that the petitioner and the organization
which employed or will employ the alien are gualifving
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organizationg as defined in paragraph (1) (1) {(ii) (&) of
this section.

(ii) Evidence that the alien will be employed in an
exacutive, managerial, oY specialized knowledge
capacity, including & detalled description o©f the
gervices to be performed.

The issue in thig proceeding is whether the beneficiary will be
employed in a primarily managerial or executive capacity.

The petitioner was Iinccrporated on November 8, 1539 In the State
cf Florida. The petitioner now geeks to extend the petition's
validity and the beneficiary's stay for an additional two years.

8 C.F.R. 214.2(1)({14){ii) states that a viga petition under
gsection 101 (a) {(13) (L} which involved the opening of a new office
may be extended by filing a new Form I-129, accompanied by the
following:

(&} Evidence that the United Stateg and foreign
entities are still gualifving organizations as defined
in paragraph (1) (1) {(i1) (G) of this sgection;

{B) Evidence that the United 8tates entlty has been
doing business asg defined in paragraph (1) (1) {1i) (H) of
thig section for the previocus year;

(C) A statement of the duties performed by the
beneficiary for the previous vear and the dutieg the
beneficiary will perform under the extended petition;

(D} A statement describing the gtaffing of the new
cperation, including the number of employees and types
of positions held accompanied by evidence of wages paid
to employses when the beneficlary will be emploved in a
managerial or executive capacity; and

() Evidence of the financial status of the United
States operation.

Section 101 (a) (44){an) of the Act, 8 U.8.C i101i{a) (44) (A7),
provides:
The term "managerial capacity” meang an assignment

within an organization in which the employee primarily-

i. manages the organization, or a department,
subdivigion, function, or componeant of the
organization;

ii. supervisgeg and controls the work of other

supervisory, professional, or managerial employees,
or manages an  egsential function within the
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organization, or a department or subdivision of the

organization;
iii if another employee or other employees are
directly superviged, hag the authority to hire and

fire or recommend those as well as other personnel
actions (such as promotion and leagve
authorization), or 1if nc other employee ig directly
supervised, functiong at a senior level within the
organizational hierarchy or with respect to the
funceticn manaced; and

iv. exercises discretion over the day-to-day
cperations of the activity or function for which
the employee has autheority. A first-line

gupervigor 1s not congidered to be aciing in a
managerial capacity merely by virtue of the
gupervisor's gupervigory duties unless the
emploveeg guperviged are professicnal.

Section 101{a) (44} (B) of the Act, 8 U.8.C. 1101l{a) (44} (B},
providas:

The term Texecutive capacity? means an assignment
within an organization in which the emplovee primarily-

i. directs the management of the organization or a
major component or function of the organization;

it. establishes the goals and policies of the
organization, component, or function;

1ii. exercises wide latitude In discretionaxry
decigion-making; and

il recaivesg only general supervision or
direction from higher level executives, the board
of directors, or stockholders of the organization.

The petitioner describes the beneficiary's proposed Jjob duties as
follows:

1.} To direct all functions of the Miami office,
including sales, adminigtrative, financial and
personnael functionsg;

2.) To exercise complete decision wmaking authority
regarding these functions, including goal secting and
performance review monitoring;

3.) To plan develop and egtablish policies and

objectives in accordance with corporate charter;
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4.} Supervige and direct activities of subordinate
managers and personnel;
5.) Direct and establigh financial and fiscal policies;

6.) Supervise compilation o©f financial data and
reporting of same;

7. Establish  hiring and firing standards and
administer same;

8.) Plan and develop public relations policy designed
to improve company's image and relationship with
clients.

The record indicates that the beneficiary will be responsible for
directing and coordinating the activities of the company including
gales, purchasing, administrative, financial, and personnel. The
petitioner indicates that the percentages of time that the
peneficiary will spend in directing and coordinating the company's
activities and delegating responsibilities to further attain goals
are apportioned as follows:

Saleg, 30%

Human Regources, 10%;
Accounting/Financial, 20%;
Shipping 20%; and
Adminigtrative, 20%.

P N Y
U1 S B

Cri May 2, 2001, the date the visa petition was filed, the Ffirm
employed only two perscons. Additionally, during 2000, the
corporation conly pald galary and wages of $3,640 and officer
compensaticn of §17,500. At the time the visa petition was filed,
the firm employed two persons including the beneficiary. The
director determined that the petitioner had failed to establish
that the beneficiary was managing a subordinate staff of
profesgional, managerial or supervisory personnel who relieved
him from performing non-qualifyving duties.

The description of the beneficiary's job duties isg ingufficient to
warrant a finding that the beneficiary will be emploved in a
managerial capacity. Given the nature of the businesg, the fact
that the petitioner used several independent contractors to pack
and transgport shipments, prepare customa clearance documentation,
and to perform accounting work is unremarkable. It appears, at
most, the beneficiary will be performing operational rather than
managerial duties. The petitioner has provided insufficient
evidence to establish that the beneficiary has been or will be
managing or directing the management of a function, department,
subdivision or component of the company.

Based upon the record, the petitioner has not provided evidence
that the beneficiary will be managing a subordinate staff of
professional, managerial or supervisory personnel who relieve him
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from performing non-qualifying duties. The beneficiary 1g the
individual performing the necessary tasks for the ongoing
cperaticn of the company, vrather than primarily directing or
managing those functicns through the work of others.

In visa petition proceedings, the burden of proving eligibility
for the benefit scught remains entirely with the petitioner.
Section 291 of the Act, 8 U.S8.C. 1361. Here, that burden has not
bheen met.

ORDER: The appeal is dismissed.



