S

e
‘%

U.5. Department of Justice

irmmigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPEALS
425 Eye Strect N

{LLE, 3rd Floor

Washingtor, D.C. 20536

File: EACO! 274 53783 Office:  VERMONT SERVICE CENTER Dhate:

INRE; Petitioner
Beneficiary:

PETITION: Petition for 2 Nonmimmigrant Worker Pursuant to Section [01{a)13}(L) of the Immigration and Nationality Acr, 8
US.COTTO ) TS
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INSTRUCTIONS:
This is the deeision in your case. All documents have been retwrned to the office that onginally decided your case. Any
further ingquiry must be made to that office.

I you believe the faw was nappropriately applicd or the analysis used in reaching the decigion was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such 3 motion must state the reasons
for reconsideration and be supported by any pertinent precedent decisions.  Any motion fo reconsider must be filed within 30
days of the decision that the motion seeks to reconsider, as required under 8 CFR.103.5(¥ ().

I you have new or additional information that you wish to have considered, you may file 2 motion to reopen. Such a motion
must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other documentary
evidence. Any motion fo reopen must be filed within 30 days of the decision that the motion secks to roopen, except that
failure to filc before this period expires may be excused in the diseretion of the Service where it is demonstrated that the delay
was reasonable and bevond the control of the applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your case along with a fee of 3110 as required under 8 CFR.
103.7.
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DISCTS8ION: The Director, Vermont Service Center, denied the
nonimmigrant visa petiticn. Th matter 18 now before the
Aggsociate Commigsiconer for Examinations on appeal. The appeal

will be digmigsed.

The petitioner iz a Jewelry company that imports 21 karat Middle
Eastern jewelry for retall and wholegale buginegseg in the United
States. The petiticoner seeks to extend 1ts L-1A authorization to
employ the beneficiary for additional time in the United States as
ite pregident. The director determined that the petitioner had not
established the beneficiary had been or would be emploved in a
primarily managerial or executive capacity by the United States
entity.

On appeal, counsel asserts that the Service erred in concluding
the beneficilary did not periorm primarily executive duties. Ehe
algo provides additional materials with regard to new employees
and the distributorship stores set up by the beneficiary that
relieve him from non-gualifving duties.

8 C.F.R. 214.2(1y (1) (idi}) states:

(B) Managerial capacity means an assignment within an
organization 1n which the employee primarily:

(1} Manages  the organization, or a department,
subdivigion, function, or component of the
organization;

{2) Supervises and contreols the work of other
supervisory, professional, or managerial employees, or
manages an essential function within the organization,
or a department or subdivigion of the organization;

(3) EHas the authority to hire and fire or recommend
those ag well ag other personnel actlons (such as
promotion and leave authorization) 1f another employee
or other employees are directly supervised; if no other
employee is directly superviged, functicns at a senior
level within the organizational hierarchy or with

regpect to the function managed; and

(4} Exercises discretion over the day-to-day operations
of the activity or function for which the employee has
authority. A first-line supervisor is not considered
te be acting in a manacerial capaclty mervely by virtue
of the supervisor's supexvisory duties unless the
emplovees guperviged are professional.

8 C.F.R 214.2{(1}) (1) (11) also states the feollowing:
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(C) Executive capacity means an assignment witchin
organization in wnich the employee primarily:

‘S_IJ

(1) Directs the management of the organization or a
major component or function of the organization;

(23} Egstablishes the «goals and policies of the
organization, component, or function;

(3) Exercigeg wide latitude in diggretionary decigion-
making; and

{4} Receives only general supervigion or direction from
higher-level executives, the board of directors, or
stockholders of the corganization.

d Lo
.2

egaxr he extension of a new office L-1 petition,
LRL 214 }

T
(1) states the following:
{(14) Extensicn of visa petiticon validity-

(i} Individual petition. The petitioner shall file
petition extension on  Form I-12% to  extend an
individual petition under section 101(a) (15} (L) of the

W

1

-

Act. Except 1n those petitions Involving new coffices,
gupporting documentation is not  regquired, unless
reguegted by the director. A petition extension may be

filed only if the wvalidity of the original petition has
not expired.

(i1) New offices. A vwviga petition under esection
10i{a) (15} (L) which involved the opening of a new
office may be extended by filing & new Form I-129,
accompanied by the following:

(A} Evidence that the United States and foreign
entities are still gualifyving organizations as
defined in paragraph (1) (1) {ii} (&) of this
gection;

(B} Evidence that the United States entity has
been doing business as defined in paragraph
(1} (1) {11) (#) of this section for the previous
Vear;

(C} A statement of the duties performed by the
beneficiary for the previous vyear and the
duties the beneficilary will perform under the
extended petition;

(D) A statement describing the staffing of the
new  operation, including the  number of
employees and typeg of pogitions held
accompanied by evidence of wages pald to
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emplovees when the beneficiary will be employed

in a managerial or executive capacity; and

(B} Evidence of the financial status of the

United States opsration.
The petiticoner, Gulf Fine Jewelry,Inc., of Patergon, New Jergey,
filed the extension petiticon with the Vermont Service Center on
September 19, 2001. The U.5. company colaims that it was

incorporated 1in March of 18%% in the tate of New Jergey.
According to the petition, the U.S. company imports fine custom
made gold dewelry from the perent company in Jordan for both
retall and wholegale galez of fine jewelry. For the preceding
yvear, the beneficiary has served as president of the U.S. company.
According to the petiticon, the beneficiary’s Jjcb regpongibilities
for the petitioner are "President! and "Highest Executive." The
paetition also states:

From 1985 to February 2001, alien was President of the
Parent Company and partial owner of Parent Company from

1985 to February 2001. In February 2001, the alien wasg
emploved as Presgident of Petitioner company. The alien
acted as one of the highest executive o the parsnt
company . Alien was responsible for control  an

management of the business. Alien shall continue to
work as president-highest executive respongibilities
for daily bugsiness activities of the parent
company. [sic]

he petition also stated that the [beneficlary] "has for past 10
vears been employved in Jewelry desgign, manufacturing and saleg,”

A cover letter claimed that the U.§. company had gross sales for
the lagt year of over one million dollars. It also stated:

Each month our company has further imported from our
Parent company nearly one hundred thousand dollars
worthh of fine gold jewelry. The company is conducting
business with U.S. companies In Chicago, Log Angeles
and New York each month. We pregently our [sig]
conducting business with US companies in Chicage, Los
Angeles and New York. We have further plan [sic] of
expanding cur busginess in the United States.

The petitioner alsc submitted receipts from the parent company in
Jordan as proof that the c¢laimed parent company was still

conducting business; copies of United States Customs trade
transactions listing the petitioner's importer number; copies of
the petitioner's 2000 17.8. corporate  Tax return  witl all

schedules; copiles of the petitioner's receipts of customhouse
brokers and ailrway bills feor Jjewelry shipments; and copies of
tatements, checks and debit memos for the petiticnerts bank
account. )



On Septenber 24, 2001, the Vermont Service Center requested the
following items of information:

- Additional evidence to establish that a cuelifying L-1
relationship still existg between the foreign businessg
and the United States . firm. Coples of all share
certificates, gtock ledgers, or other evidernce
documenting cownership and control of Gulf Fine jewelry
as evidence of its subsidiary relationship.

- Additiconal evidence to esgtablish that the beneficiary
has been and will be employved 1n a wmanagerial or
executive position ag described in the regulations.

- An additional detailed atatement degcribing the
apecific duties of the beneficiaryis gualifying
employment abroad. With & breakdown of the number of
hourg, devoted to each of the beneficiary's job duties
on a weekly basis and a discussion of the managerial or
executive nature of these duties. Indicate the number,
Job titleg and minimum education reguirements of the
beneficiary's subordinates abroad and provide bhrief job
descriptions of each.

- A  statement indicating the rnumber of individuals
employed by the foreign firm and provide evidence of
the gtaffing of the foreign operaticn. Evidence mnay
include copies of tax withholding statements, payroll
records, etc.

- A more detailed description of the beneficiarvis duties
in the United B8tates to include a breakdown of the
number of hours devoted to each of the beneficlary's
Job duties on a weekly basis and a discussion of the
managerial or executive nature of thege dutisg. If the
beneficiary 1ig not the gole employee of the United
State firm, a description of the current staffing of
the United &tates office to include the name of esach
employee as well as thelr dqob titles, a position
description, and minimum educaticon regulrements for
each position.

In response to the regquest for further evidence, counsel submitted
& copy of a stock certificate that stated the Jordanian company
was the owner of 800 shares; a copy and translation of the parent
company's social security payment from Jordan that Ilisted the
number o©f emplovees; the originals of the petitioner's company
distributorsghip agreements as evidence of how the petitioner
conducts Dbusinesgs; a letter Lrom the petiticner's accountant
stating general information on the U.$. company; and a copy of the
cover letter, aleong with a prior gupport letter with appendices
that was used in the initial petition.
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On September 22, 2001, the director determined that the petitioner
had not established that the beneficiary had been or would be
enmployed primarily in a managerial or executive capaclty during
the firgt vear as a L-1 beneficiary, noting in his decision that
the beneficiary appeared te bhe performing the day-to-day tasks
necessary to produce & product or to provide a sgervice of the
organization. The petitioner had not established that the
beneficiary will be inveolved in the supervision and centrel of the
work of other guperviscory, professional or managerial employees
who will relieve him from performing the services of the
corporation.

Further, the director determined that the petitioner was 1ot
managing or directing a function within an organization, and that
the petitioner also did not show that the beneficiary functicned
at a seniocr level within the organizational hierarchy other than
in pogition title.

On appeal, counsel assgertsg that the beneficiary has three stores
with whom he had & sole distributorship relationship and these
stores were handling the day-to-day menial tasks not associated
with the position of an executive. In addition, counsel asserts
that the U.S5. company now employs three persons that have
experience 1in Jewelry sales. Thegse employees were hired 1in
December 2001 and have been continucusly emploved by the U.S.
company. Counsgel submits weekly pay stubs for December 2001 for
two pevscng, Bilal 8. Isriwea and Bllal M. Said.

In examining whether the beneficiary in th instant case 1is
primarily working in an executive or managerial capsacity, the
record ig unpersuasive. The Request for Further Evidence regquested
a breakdown of the number of hours devoted to each of the
beneficlaryv's job duties on a weekly basis and a discussion of the
managerial or executive nature of these duties. This documentation
wag never submitted.

With regard to the addition of two new employeeg in December 2001,
the record sguggests that these employees would primarily be
jewelry salegperscne. The relationship of these employees to the
beneficiary and his executive o©r managerial role with the
petitioner is not established on the record. In addition, thess
employveas were hired in December 2001, which i1g after the
submission of the petition te extend the L-1A viga. A petitioner
mugt establish eligibilitcy at the time of filing; a petition
cannot be approved at a future date after the petiticoner becomss
eligible under a new get of facts. Matter of Michelin Tire
Corporation, 17 I&N Dec. 248, 249 (Reg. Comm. 1978); 8 C.F.R.
103.2 (b) (12).

with regard to counsel’s aggertion that the three distributorships
or retail storeg would relieve the beneficiary from many menial
nen-executive or managerial duties, the record is not persuasive.

The original copies of Agreement for Distributorship of Goods
submitted by counsel describes the following relationship between
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the distributorships and the petitioner: The petitioner, described
as the first party, sells a certain amount of geld jewelry to the
distributor, described as the second party, at a certain price and
guality. The sscond party agrees not to sell the gold Jewelry to
other retailers within the state of New Jersey. The agreemsnt
contains no mention of any other obligations by the second party
to take over any present duties of the petitioner.

Without more compelling evidence, the record does not establish
that a majority of the beneficiary's duties have been or will be
primarily directing the management of the organization, and that
he is not directly providing the services o©f the business. An
employes who primarily performs the tasks necessary toe produce a
product or to provide services is not congsidered to be employed in
a managerial or execubtive c¢apacity. Matter of Church Scientology

Internaticnal, 1% I&N Dec. 583, €04 (Comm. 1988). In addition,
the petiticner has not demonstrated that the beneficiary will be
primarily supervising a subordinate staff of professional,
managerial, oOr supervisory personnel. Based on the evidence

furnished, 1t cannot be found that the beneficiary has been or
will be employed primarily in a gualifying managerial or executive
capacity. For this reascn, the petition may not be approved.

Beyond the decision of the director, the petitioner has not
established that & cualifving relationship exisgits betwsen Gull
Fine Jewelry, Inc¢., and the parent company, Istanbeli Brothers of
Amman Jordan. In the ingtant petition, the petitioner presgented
a stock certificate to docunent that Igtanboll Brothergs of Amman
Jordan, a Jordanian company, owns nine hundred shares of the U.3.
company. Upon examination of the materials provided by the
petitioner, to date, the petitioner has provided no evidence that
the parent company actually purchasgsed the shares.

The regulation at 8 C.F.R. 214.2{(1) (3) (viii) specifically allows
che director te reguest guch other evidencve as the director wmay
deemn neceasary. As ownership 1s a critical element of this viga
classification, the 8Service may reagonably Iinguire Dbeyond the
issuance of paper stock certificates into the means by which
stock ownersghip was acgulred. Bvidence of this nature should
include documentation of monies, property, or other congideration
furnisghed to the entity in exchance for stock ownerghip.

REegarding the start-up activities of a corporation, such evidence
would include documentation to egtablish that the claimed parent
company actually formed the sgubsidiary and funded the start-up
expenditures. Additional suppeorting evidence would include stock
purchasge agreements, subscription agreements, corporate by-laws,
minuteg of relevant shareholder meetingsg, o©r other legal
documents governing the acguisition of the cwnership interest.

The petitioner submitted a statement by his accountant in the
additional materials sent to the Service Center that the U.S.
corporation "wasg established with a Capital of $208,175.00 which
was 1in the form cf Jewelyy shipment from Jordan to USA States and
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it was shipped by an affiliated company owned by the same
family.” The record does not contain any evidence or
documentation to further estabiish this assertion. With regard to
the Jjewelry shipment documentation, no gpecific companies are
named on the documents ag the scurce of the jewelry shipments.
The earlier documentg Ifrom 199% and 2001 indicate only the
country from which the preducts were shipped. In additicen, the
matority of these earlier documents lisgt Lebanon as the shipping
point. The petitioner provided neo further clarification or
documentation of the alleged capitalization of the U.S. company.

The accountant's assertion that all wire trangfers of funds going
to Jordan to gettle Jewelry sghipments from Jordan were mads to
the parent company located in Amman, Jordan, could also not be
established from materials submitted to date. For example, while
the bank statements submitted with the initial petition indicate
that wire transfers for large amounts of money were proceagsed in
late 2000, no coples of debit memcs were provided to show to whom
the wire transfers were sent.

For later wire transfers, the petiticner provided copies of the
depit memos that indicate the recipients. However, thege
primarily document the transfer of money to the United Arab
Emirates, not to Jordan. No copies of relevant wire transferg or
debit memos for the capitalization of the U.S. company are
contained in the record. :

The tax deocumentg gsubmitted with both the initial petition and
the instant petition are not evidence of the gqualifying
relationghip. For example, the record dosg not establish the
final asserticn by the accountant that the petitioner's 1%89 U.§.
Corporate Tax Return was amended to reflect the parent/subsidiary
relationship between Gulf Fine Jewelry and the Istanboli company
it Amman, Jordan. The amendment to the 1%8% U.S. tax forms
contained con the record is unsigned and undated.

In addition, the petitioner's Form 1120, U.S8. Corporation Tax
Return for tax year 2000, indicates on Schedule X that no foreign
person cowned, dirsectly or indirectly, at least 25% of the total
voting power of all classes of stock of the corporaticn, and did
not identify the percentage owned by the c¢laimed parent company
in Jordan. Instead the petitioner submitted Schedule N, Fereign
Operations of U.S. Corporation, with this tax return. This
schedule 1s used to document the foreign operations of a U.S.
corporation. On Schedule N, the petitioner indicates that the
U.8. compan ig a U.8. shareholder of a controlled foreign
corporation. The exact relationship between the petitioner and
the claimed parent company ig unclear from the submitted tax
records.

t should alsoc be noted that no articles of incorporation of the
5. company for the State of New Jersey are contained in the
ccord. Other than the wording of the stock certificate and the
ssertion of the company accountant that the company is
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registered in the 8tate of New Jersaey, the record containg
documentation of such incorporation. The evidence provided
insufficient to establish thig ¢laimed incerporation.

-3
mo

The evidence submitted to establish that a qualifyvin
relationship exists between the petitioner and the Jordania
compan is unpersuasive. Simply going on record szhOub
supporting documentary evidence is not sufficient for the purpose
of meeting the burden of proof in these proceedings. Matter of
Treggure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1872).
As the appeal will be dismigsed on the grounds discussed, this
iggue need not be examined fuxther.

*J LQ

“In viga petition proceedings, the burden of proving eligibility
for the benefit sgought remains entirely with the petitioner.
Section 291 of the Act, & U.S5.C. 136Ll. Here, the burden has not
been met.

ORDER: The appeal is dismissed.



