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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commiggioner for Examinations on appeal. The appeal will be

dismissead.

The petiticner, a developer and marketer of wireless technology,
gseekg authorization to employ the beneficiary temporarily in the
United States as its lead development engineexr. The director
determined that the petitioner had not esteblighed that the
beneficiary has been employed abroad or would be employed in the
United States in a capacity invelving specialized knowledge.

On appeal, counsel submits a brief in rebuttal of the director’s
findinog.

To establish L-1 eligibility under section 101{a) (15} (L) of the
Immigration and Nationality Ach (the Act), 8 U.5.C. 1101 {a) {15) (1},
the petitioner must demonstrate that the beneficiary, within three
yvearg preceding the beneficiary’s application for admission into
the United States, has been employed abroad in a qualifying
managerial or executive capacity, or in a capacity involving
specialized knowledge, for one continucug vyear by a qualifying
organization and seeks to enter the United States temporarily in
order to continue to render his or her serviceg to the same
employer or a subsidiary or affiliate thereof in a capacity that is
managerial, executive, or involves gpecilalized knowledge.

8 C.F.R. 214.2(1) {3} states that an individual petitiocn filed cn
Form I-129 shall be accompanied byv:
(1) Evidence that the petitioner and the organization

which employed or will employ the alien are gualifying
organizations as defined in paragraph (1} (1) (i1) (@) of
this section.

{(i1) Evidence that the alien will be employed in an
executive, managerial, or specialized knowledge capacity,
includin a detailed degcription of the gervices
performed.

The United States petitioner states that it w tald dah R 4
and 1is the parent orcanization of
located in Bristol, United Kingdom. The petitioner seeks to employ
the beneficiary temporarily for a period of twoe years at an annual
salary of $78,000.00.

The Issue 1in this proceeding 1s whether the petitioner has
egtablished that the beneficiary has been or will be emploved in a

capacity invoiving specialized knowledge.

Section 214{(c) (2) (B} of the Act, 8 U.S.C. 1184 {c) (2)(B), provides:
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An alien 1is considered teo be gerving in a capacity
involving specialized knowledge with respect to a company
if the alien has a sgpecial knowledge o©f the company
product and its application in international markets or
hag an advancad level of knowledge o©f procegses and
procedures of the company.

8 C.F.R. 214.2(1) (1) (1i1) (D) states:

Specialized Knowledge means speclal knowledge possesgsed
by an individual of the petitioning organization’s
product, service, research, eguipment, technigues,
manegement, or other interegts and its application in
international markets, or an advanced level of knowledge
or expertige in the organization‘s procegses and
procedures.

In describing the beneficiary’s duties abroad, the petitioner
stated, in pertinent part, that:

FOREIGH POSITION HELD BY THE TRANSFEREE

The beneficiary’s most recent foreign position within the
U.K. Company is that of Senior Development Engineer, a
pesition to which he was appointed two years ago and
continues to hold. As a technelogy UYguru,® he hasg
significantly advanced the "scalability® and reliability
of software products of the company in the U.K. by taking
[egicl] strategic decisions and conducting extensive
regearch. In this position, he tyains Junior Engineers
and other Software Professicnals, and manages a team of
software engineery to implement new software
technologies. Most significantly, the scftware product he
ig reguired Lo train others to work on in the United
States was designed by the U.XK. company. It is
imperative, therefore that his services are utilized in
the U.S8. company to train scftware engineers to usze and
improvelgcalabllity™ of preoducts.

QUALIFICATIONS OF THE TRANSFEREE

[The beneficiary’s] extensive experience and detailed
knowledge of the infermation management systems coupled
with his scientific background make him the most
gualified candidate for the Lead Development Engineer
position. [The peneficiary’' sl past and present
professional experiences as well as thorough knowledge of
he Parent Company ensure his ability to execute this
agsignment in cenformity with the company standards, a
principal reascn for seeking this transfer.
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In describing the beneficiary’s proposed duties in the United
States, the petitioner stated, in pertinent part, that:

THE PURPOSE OF THE TRANSFER

[The beneficiary] is currently being transferred to the
U.8. company as Lead development Engineer, a position
regulring gspecialized knowledge of the company products
and their application. He will lead a team of Software
Engineers 1in the Data and Electronic Communications
Division. [The beneficiary] has expert knowledge and
understanding of personal digital agsistants (CE and
palm} and personal information managers, as he has been
ingtrumental in their development 1In the U.K. His
servicesg are reguired to develop these products in the
United Stateg ag he 1 one of the very few people in
posgsession of this knowledge. Additionally, he hasg spent
a2 considerable amount of time learning product design
feedback and customer use. His outstanding ability,
gskills, and experience make him the best candidate to
lead a team of engineers in the U. &§. company.

THE U.8. POSITION TOC BE KEELD BY THE TRANSFEREE

[The beneficiary] will hold the posgition of a Lead
Development Englineer at the U.S. company based in Bolse,
Idaho. In this position he will:

1. b2pply expert knowledge and understanding of the
personal digital assisgtants (CE and palm) and personal
information managers to design and implement a higher
performance, higher "scalabilityv" and more modular next
generaticon XIND Connect gynchronization engine for
effective wireless communicaticn.

2. Research and implement new and state-of-the-art

software and scftware engineering technologies to further
develcp products.

3. Be regponsible for project assignments, research and
degign of software products.

4. Mentor Junior Software Engineers and other Software
Profesgsicnals.

5. Create new strategic directions with other companies
to develop product concepts.
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In response to a Service request for additiconal evidence, dated
February 14, 2001, the petitioner’s counsel responded to guestlions
regarding the beneficiary’s employment qualifications indicating
that the petitioner was providing a “"white paper' written by the
beneficiary describing an XIND Connect Serxrver, a ‘"highly
sophisticated wirelegs product. Counsel further stated, in
addresgzing a2 guestion ag to where the beneficiary acguired his
gpecialized knowledge, in part, that:

Tt may be noted that wirelegsg or "blue teooth"™ technology
ig not offered as a course of study in wmost school
curricula, nor ig there formal apecialized training
available for it. it ig completely piloneering technology
and as mentioned before, the product in guestion has been
100% developed Dby the company with nce external
technology. Products are not even developed using regular
software applications like MS Exchange, and have to be
developed from gcratch. No one else manufactures this
product in the market and the incumbent (presumably the
beneficiary) has been instrumental in developing thig
product on the job.

In response to the Service’s guestion regarding a patent for the
XTND Connect Server, counsgel gtates that a patent Yis pending,” but
provides no additional information regarding any patent and referg
to a publications award which can be found at the petitioner’g
webgite as proof of ownership.

Cn appeal, counsel rebuts the director’'s findings stating, in
pertinent part, that:

The evidence on zecord, does establish that the
beneficiary’s knowledge is uncommon, notewsrthy, and
distinguished by some unusual guality.

The technical expertise to analyze, design, and implement
advanced communicatlong cannot be performed unless the
incumbent has worked on a product from its inception.
Technology relating to wireless products is the exclusive
knowledge of the company that develops it.

The findings of the Service unfalirly disadvantageg the
employer. The wirelegg product in gueastion, which the
candidate in thisg position will work on is a pioneering
product in the market and the beneficiary is one of the
key people respeonegible for its development. No one else
would be able to perform the work that he would in the
U.8. company and this could result in the leosa of
millions of dollars to the company.
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The beneficiaryv’s knowledge ig not generally known by
personnel engaged within the beneficiary’s field of
endaavor .

The evidence does establish that the position abroad
regquires a person with specialized knowledge.

The beneficiary is a lead engineer in the U.K. company,
having developed and enhanced a higher performance,
higher scalability and more modular next generation XTND
Connect developer product by reverse engineering the
protocel since the exchange interface is nelther designed
by, nor the application program interface documented by
Microscft or any third party, te integrate wireless
connectivity. This requires a gpecialized knowledge which
the alien evidently acqguired when he developed the
product from itsg inception. Additiocnally, he has worked
for several vears on the product and has a thorough grasp
cf all issues pertaining to it; something that ancther
individual would not be capabkle of, by virtue of skill
alone.

The evidence does show that the position in the United
States regquiresg a person of specialized knowledge.

Despite all the information an I-129 could provide the
Service, 1t is well known that the Service does NOT have
the gophistication and know-how to really wmake these
determinations.

On appeal, counsel indicates that the beneficiary was primarily
responsible for the development of one of the petitioner’s
products, an XTND Connect Server. An employment letter from the R
& D Director of the foreign entity indicates that the beneficiary
wag a "seniocr engilneer? and among other projects worked on the XTND
Connect Server., However, on an organizational chart submitted in
regponss Lo a Service request for additional evidence, the
beneficlary’s name 1g ligted next to the bottom of the R & D
department, some five levels (the last level shown! below the

managing head of the organization. Further, while coungel argues
that the petitioner is at the forefront in at least one area of
developing technology, there is  no  asubstantive  evidence

demonstrating that the beneficiary has played a major role in the
attainment of that position. The "white paper" proffered by the
petitioner as having been authored by the heneficiary does not
acknowledge any author. It 1is significant that none of the
documentation recognizing the petiticoner’s endeavors mentions the
beneficiary ag either authoring or being an integral part of the
developing technology. The paper deoes howesver, indicate that the
technology 1is no longer restricted knowledge solely 1in  the
poggession of the beneficiary or the petitioner. While, gome
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evidence indicates that this product may have been developed in the
U.X at an entity purpcrted to be a subsidiary of the United States
entity, the record deoes not indicate that it was solely or
substantially developed by the beneficiary.

Upon review, the record does not establish that the beneficiary has
advanced or sgpecial knowledge of the petitioning corganizations
products oy thelr application in the United States market as
claimed. The beneficiary's knowledge of the foreign entities
operations does not automatically constitute special or advanced
knowledge. The beneficlary’'s generally described employment faills
to establish that the beneficiary possesses or has used in the
performance cf his employment, skillg that gualify as or reguisite
gpecialized knowledge. Counsel arguegs that the bkeneficiary’s
training and experience have given him knowledge which is special
because it is specific to the petitloning entity. However, logilc
digtates that Job training at any company teaches primarily
procedures that are predominately germane to that organization.
The beneficiary’s general degree in science nofwithstanding, the
record containg no detalled description of any specialized in-house
training that the bheneficilary received either from the organization
or any institute of higher learning. Furthermore, in-house
training, as guch, does not automatically qualify as specialized
knowledge ag counsel would suggest.

Coungel contends that the director’'s decision does not congider
statutory and regulatcry definitions of fgpecialired knowledge."
However, the plain meaning ¢f the term "specialized knowledge? is
knowledge or expertise bevond the ordinary in a particular field,
process, or function. The petitioner has not furnished sufficient
evidence to demonstrate that the beneficiary’'s dutiegs involve
advanced knowledge of the petitioner’'s product, processes, or
procedures, as opposed to the skills reguired merely to use such
productg. Contrary to counsel’s argument, mere familiarity with an
organization’s product or service does not constitute apecial
knowledge under section 2Z14{c) (2) (B} of the Act. The record as
presently constituted is not persuasive in demonstrating that the
beneficlary has specilalized knowledge or that he has been and will
be employed primarily in a specialized knowledge capacity. For
this reascn, the petiticon may not be approved.

Beyond the decision of the director, the deocumentation of the
parent’s and the petiticoner’s business operations raises the isgue
of whether there is a qualifying relationship between and U.8.

entity and a foreign entity pursuant to 8 C.T.R.
214.2 (1) (1) (i1) (G) . In response to a Service reguest for additional
evidence , the petiticner gubmit i =l statement for

Tl

the foreign entity
statement indicates
principally owned by
no evidence that the petiticoning U.S.

be ial
is
The record containsg

entity
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Inc. owns or otherwise hasg control over Advance Systems Limited. As
the appeal will be dismissed for the reasons discussed, this issue
need not be examined further.

In visa petition proceedings, the burden of proving eligibility for
i
£

the benefit sought remains entirely with the petitioner. Section
221 of the Act, 8 U.5.C. 1381. Here, thaft burden hag not been meb.

ORDER: The appeal is dismissed.



