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DISCUSSION: The application was denied by the District Director,
San Francisco, California, and 1is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The applicant is a native of Vietnam and naturalized citizen of the
United States. She seeks to have her original Certificate of
Naturalization, which was issued to her on October 20, 1994,
corrected under section 338 of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1449, to reflect a change of her date of birth
from September 2, 1972, to September 5, 1969.

The district director reviewed the applicant’s record and
determined that applicant’s request was not justifiable and denied
the application accordingly.

On appeal, the applicant submits a court ordered delayed
registration of birth in support of her request. That document was
igsued pursuant to Court Order No. d the Superior Court of
Santa Clara, California, made on July 1, 1988.

Section 343 of the Act, 8 U.S.C. 1454, provides the statutory
authority regarding the replacement of a Certificate of
Naturalization only if the original was lost, mutilated, or
destroyed, or 1if the applicant’s name 1is changed after
naturalization by order of the court or by marriage. The
regulations at 8 C.F.R. 343a.1, regarding the procedure and grounds
for obtaining a replacement Certificate of Naturalization, are
quite clear and are not discretionary.

Section 338 of the Act provides the statutory authority relating to
the contents of a Certificate of Naturalization.

8 C.F.R. 338.5 contains the specific regulations regarding the
execution and issuance of Certificates of Naturalization and
provides, in part:

(a) Whenever a Certificate of Naturalization has been
delivered which does not conform to the facts shown on
the application for naturalization, or a clerical error
was made in preparing the certificate, an application for
issuance of a corrected certificate, Form N-565, without
fee, may be filed by the naturalized person.

(e) The correction will not be deemed to be justified
where the naturalized person later alleges that the name
or date of birth which the applicant stated to be his or
her correct name or date of birth at the time of
naturalization wag not in fact his or her own name or
date of birth at the time of naturalization.

Documents contained in the applicant’s record prior to and
including her admission into the United States as a conditional
entrant on May 25, 1988, reflect that she indicated that her true
date of birth was September 2, 1972. However, on November 22, 1988,



the applicant filed a Form I-90 to have her date of birth changed
on her Resident Alien card based on the above mentioned court
order. The district director denied that application stating that
the Court Order Delayed Registration of Birth is not satisfactory.

The applicant continued to indicate under oath that her correct
date of birth wag September 5, 1969, on her Form N-21 (Citizen
Applicant Information for the United States District Court), dated
June 7, 1994.

However, the information on the applicant’s Certificate of
Naturalization in the record conforms to the facts on her
application for that document, and the certificate does not contain
any clerical errors. There are no provisions under sections 338 or
343 of the Act to justify any corrections on the applicant’s
Certificate of Naturalization as requested using the present Form
N-565 application.

8 C.F.R. 334.16(a) and (b) discuss the general procedures for
amending a petition for naturalization during pendency of a
petition or application and after final action on a petition or
application. Whenever an application is made to the court to amend
a petition for naturalization after final action thereon has been
taken by the court, a copy of the application shall be served on
the district director having administrative jurisdiction over the
territory in which the court is located in the manner and within
the time provided by the rules of the court in which application is
made. When the court orders the petition amended, the clerk of the
court shall transmit a copy of the order to the district director
for inclusion in the Service file. See INTERP 334.1(1).

A specific application form for this procedure is not stipulated in
8 C.F.R. 334.16(b) . Upon receipt of such a court order, the Service
should issue an amended certificate. O0.I. 334.11 provides that a
copy of any order granting the application shall be placed in the
naturalized person’s file with the duplicate certificate and the
duplicate petition.

Although the applicant has provided documentation to support a
request to have her date of birth amended on her Certificate of
Naturalization in the form of State of California Superior Court
Order, only the U.S. Federal District Court has the authority to
make this change. Therefore, the district director’s decision will
be affirmed, and the appeal will be dismissed.

This decision is without prejudice to the applicant’s submitting
her request to a U.S. Federal District Court with jurisdiction in
this matter in accordance with regulations at 8 C.F.R. 334.16.

ORDER: The appeal is dismissed.



