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DISCUSSICON: The Director of the Dallas, Texas district office
denied the immigrant visa petition and the matter is now before
the Asgociate Commissioner for Bxaminations on appeal. The appeal
will be digmissed.

The petitioner filed the Petition te Classify Orphan as  an
Immediate Relative (Form I-600) on May 20, 1858%. The petiticner
ig a 43-year-old married citizen of the United States. The
beneficiary is 19 years old at the present time and was born in
Bangkek, Thalland on December &, 18983.

The digtrict director denied the petition on August 7, 2002,
finding that the petitioner had falled to establish that the
beneficiary 1s an orphan as defined in the Immigration and
Natilonality Act.

On appeal, coungel for the petitioner submits a brief.

Cection 101 ( Y1) (F) of the Immigration and Nationality Act (the
Act), 8 U.8.C. § 1101(b) (1) (F) (1), defines crphan in pertinent
part as:

a hild under the age of sgixteen at the time
Det ‘lon isg fileda 1n his  behalf to  accord
claggification as an immediate relative under section
201{b), who i1s an orphan because of the death or
digappearance of, abandonment or desertion by, or
geparation or loss from, both parents, or for whom the
sole or surviving parent is incapable of providing the
proper care and hag in writing irrevocably released the
child for emigration and adoption; who has been adopted
abroad by a United States citizen and spouse Jjointly,
or by an unmarried United tates citizen at least
cwenty-£five vears of &age, who persconally saw and
observed the child prior toe or during the adoption
proceedings; or who 1s coming to the United Btates for
adoption by a United States citizen and gpouse joilntly,
or by an unmarried United States citizen at least
twency-five vears of age, who have or has complied with
the preadoption reguirementes, if any, of the child's
roposed regidence . . . .

oo

The evidence i1g not sufficient te establish abandonment.

The disgtrict director denied the petition because the petitioner
feiled fto establigh that the heneficiary wag abandoned by both
parants. On appeal, coungel for the petitioner arcues that the
beneficiary has been abandoned by both her parents and asserts
that the affidavit provided i1sg sufficient evidence of such
abandonment .



abandonment by both parents is a defined term in the regulations.
8 . F.R. 204.3{b) states, in pertinent part:

Abandonment by both parents means that the parents have
willfully forsaken all parental rights, obligations,
and claims to the child, as well as 2ll control over
and posgesgion of the c¢hild, without intending to
transfer, or without transferring, these rightg to an

specific person(s) . Abandonment must include not only
the intention to surrender all parental rights,
obligations, and claims to the child, and control over
and possesgicn of the child, but alsc the actual act of
surrendering such rights, obligations, c¢laims, control,
and posgession. A relinguishment or release by the
parents to The prospective adoptive parents oY for a
specific adoption does not congtitute abandonment.
Similarly, the relinguishment or release of the child
oy the parents Tto & third party for custodial care in
anticipation cf, or preparation for, adoption doeg not
constitute abandonment unless the third party (such as
a governmental agency, a court of competent
jurisdiction, an adoption agency, oI an orphanage) 1is
uthorized under the child welfare laws of the foreign-
sending country to act in such a capacity. A child who
is placed temporarily in an orphanage shall not be
cenaidered to e abandoned 1f the parents express anl
intencion to retrieve the child, are contributing or
attempting to contribute tTo the sgupport of the child,
or orherwise exhibit ongoing parental interest in the
child. A ehild who hag been given unconditionally to
an orghanage shall be considered to be abandoned.

The affidavit provided to the Service was written by the
petitioner's parents. The petiticner's parents are alzo the

beneficiary's grandparentsg, and the beneficiary is the
petitioner's niece. The affiantg atate that the beneficlary was
rdumped" on them and that they do not know where the
beneficiary's biological parents regide. The arffiants do not
indicate what efforts, if any, were made Lo locate  the

peneficiary's bioclogical parents.

The beneficiary cannot be congidered to have been abandoned by
both parentg as that term Is defined in 8 C.F.R. § 204.3(b)
hecause the biological parents did not forsake their parental
richts to the beneficilary. The applicable regulation requires the
hiological parents to forsake their parental rights, obligaticns,
and  olaims to their child without intending to transfer, or
without transferring their rights tec any specific person(s). 8
C.F.R. § 204.3(h) {(definition of abandonment).

The facts in the record indicate that the petitioner became aware
that her niece had been tdumped” on her parents and she and her



spouse offered to adopt the beneficiary.

There is no documentation in the record to show that a third
party {e.g., a government agendy, a court of competent
Jurisdiction, an adoption agency or an orphanage) that was
suthorized under the child welfare laws of Thailand to act in
such a capacity ever had custody of the beneficiary becauge the
bioclogical parents relinguished or released their parental rights
+o guch a third party. Nor does rhe evidence of record establish
‘+hat the beneficiary's parents gave up their parental rights
without entrusting her to a child welfare agency or other third
party with authority over child welfare and placement. Simply
going on record without supporting documentary avidence ig not
sufficient for the purpose of meeting the burden of proof In
these proceedings. Matter of Treasure Craft of California, 14
&N Dec. 190 (Reg. Comm. 1972). The evidence presently in the
record shows that the hiclogical parents left the beneficiary in

the custody of her grandparents. There ig no evidence, however,
rhat they did 8o intending to give up their parental rights.
Since there is no such evidence, the petitioner has not

eactablighed that the heneficiary’s parents abandoned her, in the
manner required by the applicable regulation.

pven if "dumping® the beneficiary could be said to be a forsaking
of parental rights, the petition still could not be approved.
The parenig entruated the beneficiaxy to her grandparents. But
surrendering a child to a specific third party is not
tanandonment , ” unless the third party hag authority under the
child welfare laws of the foreign-gending country over child
welfare and placement. 4 C.F.R. § 204.3(b){(definition of
abandonment) .

The beneficiary has not been deserted.

Desertion by both parents means that the parents have
willfully forsaken theilr child and have refused o
carry out their parental rights and obligations and
thalb, as a result, the child has become a ward of a
competent autheority in accordance with the laws of the
foreign-sending country.

g C.F.R. § 204.3(b) (definition of desertion). The
beneficiary's biological parents cannot be gaid to have
rdeserted? her. Although the biclogical parents have apparently

foraaken the beneficiary, the beneficiary has never been and 1g
not currently a ward oI a competent authority in Thailand.
Therefore, the beneficiary has not been deserted by both parents
ag that term is defined in the governing regulations.

The beneficlary's parents have not disgappeared.

Disappearance of both parents means tnat both parents



have wunaccountably oOF inexplicably passed out of the
eshildig 1life, t+heir whereabouts are unknown, there is
ne reasonable hope of their reappealance, and there has
heen a reascnable cffort to locate them a8 determined
by a competent authority in socordance with the laws of
he foreign-sending country.

8 C.F.R. 204 .3 (b) (definition  of disappearance) . The
beneficiary’'s biological parents cannot  be gaid to  have
rdisappeared, " hecauge there 18 1O evidence on the record that a

reasonable effort hag bheen made LO locate the beneficlary's
parente as determined by a competent suthority in accordance with
the laws of Thailand.

Canolugion.

T viga petition proceedings, the burden of proof rests solely
with the petitioner. cection 291 of the Act, g y.g.c. 1361. The
petitioner has not met that burden; st is concluded that the
petitioner has not established that the beneficlary 1s eligible
for classification as an orphan pursuant to section 101 (h) (1) {F)
of the Immigration and Nationality Act, g U.8.C. 1101 (k) (1) (F).

ORDER: The appeal 1s dismigsed.



