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MODULE DESCRIPTION:

This module provides guidelines for adjudicating children’s claims. Issues addressed
include guidelines for child-sensitive interview techniques and considerations for the
legal analysis of claims involving child applicants. While the legal analysis sections
specifically address refugee and asylum claims, other sections, including those that
address child development and procedural issues, are relevant to claims made by children
for other immigration benefits.

TERMINAL PERFORMANCE OBJECTIVE(S)

When interviewing in the field, you (the Officer) will apply adjudicative and procedural
guidance in issues that arise in claims made by children, in particular unaccompanied
children,

ENABLING PERFORMANCE OBJECTIVES

Examine the development of international law that protects the rights of children and children
seeking refugee or asylum status.

Describe procedural considerations when working with child applicants.

Apply child-sensitive questioning and listening techniques that facilitate eliciting information
from children.

Describe how persecution must be analyzed when looking at a claim of a child refugee or
asylum-seeker.

Describe how nexus must be analyzed when looking at a claim of a child refugee or asylum-
seeker.

INSTRUCTIONAL METHODS

Interactive presentation
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Discussion

Practical exercises

METHOD(S) OF EVALUATION

Written exam

REQUIRED READING

UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, paras.
181-188, 213-219, Annex 1.

UNHCR, Guidelines on International Protection No.8: Child Asylum Claims under
Articles 1{A4)2 and I(F) of the 1951 Convention and/or 1967 Protocol relating to the
Status of Refugees (December 22, 2009), HCR/GIP/09/08, 28 pp.

UNHCR, Resettlement Handbook, Section 5.2, Children and Adolescents, Department of
International Protection (July 2011), pp. 184-194.

UNHCR, Children — BID Guidelines Information Sheet (3 pp.) (June 2008).

Division-Specific Required Reading - Refugee Division

Division-Specific Required Reading - Asvlum Division

Division-Specific Required Reading - International Operations Division

ADDITIONAL RESOURCES

Brief of American Medical Association, et al., Roper v. Simmons, 543 U.S. 551 (2005).

(Canadian Guidelines) Immigration and Refugee Board of Canada, Guideline 3. Child
Refugee Claimants: Procedural and Evidentiary Issues (Ottawa: 30 Sept. 1996),
hereinafter “Canadian Guidelines.”

Carr, Bridgette A., “Eliminating Hobson’s Choice by Incorporating a ‘Best Interests of
the Child” Approach into Immigration Law and Procedure,” Yale Human Rights and
Development Law Journal 12, Spring 2009, pp.120—159.

Memorandum from Bo Cooper, INS General Counsel, to Doris Meissner, Commissioner,
Elian Gonzalez, (3 Jan. 2000).
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Duncan, Julianne, Best Interest Determination for Refugee Children: An Annotated
Bibliography of Law and Practice, United States Conference of Catholic Bishops, 15
October 2008.

Geidd, Jay, “Inside the Teenage Brain,” Frontline, PBS, January 2002.

Memorandum from Joseph E. Langlois, INS Asylum Division, to Asylum Office
Directors, et al., H.R. 1209 — Child Status Protection Act, (HQIAO 120/12.9) (7
August 2002).

Lustig, Stuart L., MD, MPH, et al., Review of Child and Adolescent Refugee Mental
Health: White Paper from the National Child Traumatic Stress Network Refugee
Trauma Task Force, Substance Abuse and Mental Health Services Administration
(SAMHSA), U.S. Department of Health and Human Services (HHS), Boston, MA,
2003.

Lutheran Immigration and Refugee Service (LIRS), Working with Refugee and
Immigrant Children: Issues of Culture, Law & Development, June 1998.

National Organization for Victim Assistance, “Children’s Reaction to Trauma and Some
Coping Strategies for Children,” Issues of War Trauma and Working with Refugees:
A Compilation of Resources, edited by Susan D. Somach, 56-62, Washington, DC:
Center for Applied Linguistics Refugee Service Center, 1995,

Office of Refugee Resettlement, Office of Health and Human Services, Unaccompanied
Minors Program.

Perry, Nancy W. and Larry L. Teply, “Interviewing, Counseling, and In-Court
Examination of Children: Practical Approaches for Attorneys,” Creighton Law
Review, 18, 1985, pp. 1369-1426.

UN General Assembly, Convention on the Rights of the Child, G.A. Resolution 44/25,
UN GAOR 20 Nov.1989.

UNHCR, Guidelines on Policies and Procedures in Dealing with Unaccompanied
Children Seeking Asylum (1997).

UNHCR, Refugee Children: Guidelines on Protection and Care (Geneva: 1994).

UNHCR, Trends in Unaccompanied and Separated Children Seeking Asylum in
Industrialized Countries 2001-2003 (Geneva: July 2004).

Walker, Anne Graffam, “Suggestions for Questioning Children,” Working with Refugee
and Immigrant Children: Issues of Culture, Law & Development, Lutheran
Immigration and Refugee Service, 63-64. Baltimore, MD: LIRS, 1998.
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Memorandum from William R. Yates, Associate Director for Operations, USCIS, to
Regional Directors, et al., The Child Status Protection Act — Children of Asylees and
Refugees, (HQOPRD 70/6.1) (17 August 2004).

Division-Specific Additional Resources - Refugee Division

Division-Specific Additional Resources - Asylum Division

Division-Specific Additional Resources - International Operations Division

CRITICAL TASKS
Task/ Task Description
Skill #
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SCHEDULE OF REVISIONS
Date Section Brief Description of Changes Made By
(Number and
Name)
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. Throucrhout thls tramlng module you w111 Ccome across references to d1v1s1on-
'-j speeiﬁc supplemental 1nforrnat1on located at the end of the module as well as lmks; |
~ to documents that contain division-specific, detailed information. You are |
. if,responmble for knowing the information in the referenced material that pertains to
~ your division. Officers in the International Operations Division who will be |
- conducting refugee interviews are also responsible for knowing the mformatlon in
fthe referenced materlal that pertalns to the Reﬁwee Affarrs Dmsron -

For easy reference each d1v1510n S supplements are color—coded Reﬁrgee* ),
;fﬁAffalrs D1V1s1on (RAD) 1 .

1 INTRODUCTION

The purpose of this module is to familiarize the student with guidelines for adjudicating
children’s refugee and asylum claims. The module will cover U.S. law and international
guidance that bears on this issue, the procedural adjustments you must make when
interviewing children, and the legal issues that must be considered when analyzing cases
and making determinations.

The unique vulnerability and circumstances of children prompted USCIS and legacy INS
to issue guidance relating to this vulnerable population. On Human Rights Day 1998, INS
issued the Children’s Guidelines, providing guidance on child-sensitive interview
procedures and legal analysis of the issues that commonly arise in children’s cases.

The Children’s Guidelines resulted from a collaborative effort of INS and U.S.
governmental and non-governmental organizations (NGOs), individuals, and the Office
of the United Nations High Commissioner for Refugees (UNHCR). The Women’s
Commission for Refugee Women and Children was instrumental in the development of
the guidance.

Changes in regulations and case law over the years have superseded much of the legal
guidance set forth in the Children’s Guidelines. However, guidance has been developed,
and is provided in this module, based on current procedures and legal analysis that

incorporate the principles of child-sensitive protection that were previously set forth in
the Children’s Guidelines.
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A memorandum issued by RAIO’s Asylum Division in 2007 serves as a resource on
interviewing procedures for children.' It addresses the need to explore guardianship and
parental knowledge and consent issues, which can assist in identifying unaccompanied
children who may be victims of trafficking or other abuse.

During the last twenty years, the topic of child refugees and asylum seekers has drawn
increasing attention from the international community. Human rights violations against
children take a number of forms, such as abusive child labor practices, trafficking in
children, rape, domestic violence, female genital mutilation, forced marriage, forced
prostitution, and forced recruitment. Psychological harm may be a particularly relevant
factor to consider. The effects of harm inflicted against a child’s family member may also
be a relevant factor to consider.

2 INTERNATIONAL GUIDANCE

As the issue of children as refugees and asylum-seekers has moved only relatively
recently into the forefront of immigration law, relevant U.S. case law is somewhat
scarce.” In the absence of case law, or when case law does not specifically address an
issue, international instruments can provide helpful guidance and context on human rights
norms.

The following international instruments and documents contain provisions specifically
relating to children.’ They recognize and promote the principle that children’s rights are
universal human rights.

2.1  The Universal Declaration of Human Rights

The Universal Declaration of Human Rights (UDHR) was adopted by the United Nations
(U.N.) General Assembly on December 10, 1948.* The UDHR sets forth a collective
understanding of the rights that are fundamental to the dignity and development of every
human being. Most relevant to your work are Article 14, which provides for the right to
apply for asylum, and Article 25(2), which refers to the special care and assistance
required for children. The rights contained in the UDHR have been expanded upon in
international covenants and elsewhere, including the International Covenant on Civil and
Political Rights, to which the United States is a Party.

! See Joseph E. Langlois, USCIS Asylum Division, Updated Procedures for Minor Principal Applicant Claims,
Including Changes to RAPS, Memorandum to Asylum Office Directors, et al. (Washington, DC: 14 August 2007),
Section II.

2 In addition to the sources cited below, the information in this section of the module derives from section L.,
Background and International Guidance. of the Children’s Guidelines.

3 See RAIO modules on International Human Rights Law and Overview of UNHCR and Concepts of International
Protection.

* Universal Declaration of Human Rights. G.A. Res. 217(a)(III), U.N. GAOR, Dec. 10, 1948.
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2.2 Convention on the Rights of the Child

Many of the components of international policy regarding children derive from the U.N.
Convention on the Rights of the Child (CRC).” Adopted by the United Nations in
November 1989, the CRC codifies standards for the rights of all children.

Article 3(1) of the CRC provides that “the ‘best interests of the child” should be the
primary consideration” in all actions involving children.® The “best interests of the child”
principle holds that the state is ultimately responsible for ensuring that the basic needs of
children are met and that the fundamental rights of children are protected. The
internationally recognized “best interests of the child” principle is a useful measure for
determining appropriate interview procedures for children, but it does not play a role in
determining substantive eligibility for immigration benefits under the U.S. law.
Additionally, under Article 12(1), children’s viewpoints should be considered in an age
and maturity-appropriate manner.’

Because the United States has signed but not ratified the CRC, its provisions, including
those noted above, provide guidance only and are not binding on adjudicators.® However,
having signed the CRC, the United States is obliged under international treaty law to
refrain from acts that would defeat the object and purpose of the Convention.

On December 23, 2002, the United States ratified the Optional Protocol to the CRC on
the sale of children, child prostitution and child pornography.” The Optional Protocol
calls for States Parties to prohibit and create criminal penalties for the sale of children,
child prostitution, and child pornography.

Additionally, the United States ratified the Optional Protocol to the CRC on the
involvement of children in armed conflict on January 23, 2003." In violation of current
international standards that establish a minimum age for participation in armed conflicts,
children under age eighteen are forcibly recruited by state-sanctioned armies or private
militias to participate in military combat in some countries. Among other things, the
Optional Protocol calls for States Parties to ensure that children under eighteen years of
age do not take a direct part in hostilities, sets out safeguards for those under eighteen
years of age who are voluntarily recruited into their nation’s armed forces, and prohibits

> Convention on the Rights of the Child (CRC), G.A. Res. 44/25, UN. G.A.O.R., Nov. 20, 1989.

% CRC, Article 3.

" CRC, Atticle 12.

¥ Vienna Convention on the Law of Treaties, Art. 1 8(a), signed May 23, 1969, entered into force January 27, 1980.

? Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and
Child Pornography, G.A. Res. 54/263, U.N. GAOR, May 25, 2000.

1% Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict,
G.A. Res. 54/263, UN. GAOR, May 25, 2000.
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non-governmental armed groups from recruiting or using persons under eighteen years of
age as soldiers. In 2008, the Child Soldiers Accountability Act became U.S. law,
providing criminal and immigration penalties for individuals who recruit or use child
soldiers."!

2.3 The Hague Convention on Protection of Children and Co-Operation in Respect of
Intercountry Adoption (Hague Adoption Convention)

The Hague Adoption Convention establishes internationally agreed upon rules and
procedures for adoptions between countries that have a treaty relationship under the
Convention. The goal of the Convention is to protect the best interests of children, and
also to protect birth parents and adoptive parents involved in intercountry adoptions.

The Hague Adoption Convention applies to all intercountry adoption initiated on or after
April 1, 2008, by a U.S. citizen habitually resident in the United States seeking to adopt
and bring to the United States a child habitually resident in any Convention country.

You will not see Hague applications or petitions because the USCIS National Benefits
Center currently processes all Hague forms (Form I-800A and Form I-800). The U.S.
Department of State grants final Form I-800 approval and issues the necessary Hague

Adoption or Custody Certificates in the child’s country of origin.

2.4 The United Nations High Commissioner for Refugees (UNHCR)
2.4.1 ExCom Conclusions

Over the years, the Executive Committee of the High Commissioner’s Program' (or
“ExCom”) has adopted a number of conclusions concerning refugee children.
Safeguarding the wellbeing of refugee children has long been a high priority of the
UNHCR and the United States.

UNHCR ExCom Conclusion No. 47

In 1987, the Executive Committee issued its first conclusion devoted exclusively to
children — Conclusion No. 47."* This Conclusion urged action to address the human rights
and needs of children who are refugees, highlighted the particular vulnerability of
unaccompanied and disabled refugee children, and highlighted the need for action by
UNHCR to protect and assist them. Conclusion No. 47 condemned specific violations of

' Child Soldiers Accountability Act of 2008 (CSAA), P.L. 110-340 (Oct. 3, 2008). See Asylum Supplement, Bars
to Applying for Asylum, below, for more detail on the CSAA.

'2 For additional information on the Executive Committee, see RAIO module, UNHCR Overview.
'3 UN High Commissioner for Refugees, Conclusion on Refugee Children, 12 Oct. 1987. No. 47 (XXXVIII) - 1987.
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basic human rights, including sexual abuse, trafficking of children, acts of piracy,
military or armed attacks, forced recruitment, political exploitation, and arbitrary
detention. The document also called for national and international action to prevent such
violations and assist the victims.

Conclusion No. 47 also emphasized that all action taken on behalf of refugee children
must be guided by the principle of the “best interests of the child.”"

UNHCR ExCom Conclusion No. 59

In Conclusion No. 59, issued in 1989, the Executive Committee reaffirmed and expanded
upon the need for particular attention to the needs of refugee children, particularly in
regards to access to education.” It also drew special attention to the needs of
unaccompanied minors, emphasizing the need to develop legal methods to protect them
from irregular adoption and forced recruitment into armed forces.

UNHCR ExCom Conclusion No. 107

The Executive Committee issued Conclusion No. 107 on Children at Risk in 2007, Tt
recognizes that children should be prioritized in receiving refugee protection and
assistance.'® It also calls for UNHCR, Member States, and others to identify children at
heightened risk due to the wider protection environment and individual circumstances,
and to work to prevent such heightened risks.

2.4.2 UNHCR Policies and Guidelines

UNHCR has enacted policies and issued several sets of child-related guidelines in recent
years.

Policy on Refugee Children

UNHCR'’s Policy on Refugee Children, issued in 1993, points out that children’s needs
are different from adults’ due to their developmental needs, their dependence, including
in legal matters, and their vulnerability to harm."” Thus, governmental actions relating to
children must be “tailored to the different needs and potentials of refugee children,” to
avoid the tendency to think of refugees as a uniform group.

Refugee Children: Guidelines on Protection and Care

' See section on Convention on the Rights of the Child, above.

!> UNHCR, Conclusion on Refugee Children, 13 Oct. 1989. No. 59 (XL), 1989.
' UNHCR, Conclusion on Children at Risk, 5 Oct. 2007. No. 107 (LVIII), 2007.
"7 UNHCR. Policy on Refugee Children, EC/SCP/82 (August 6, 1993).
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In 1994 UNHCR issued Refugee Children: Guidelines on Protection and Care,
incorporating international norms relevant to the protection and care of refugee children.’
These Guidelines adopt a human rights perspective using the articles in the CRC to set
UNHCR’s standards. For the survival and development of children, UNHCR endorses a
“triangle of rights:” the “best interests” rule, a policy of non-discrimination towards all
refugee children, and age-appropriate participation of children in issues affecting their
lives.

&

Guidelines on Policies and Procedures in Dealing with Unaccompanied Children
Seeking Asylum

In 1997, UNHCR published the Guidelines on Policies and Procedures in Dealing with
Unaccompanied Children Seeking Asylum." The purpose of these Guidelines is threefold:

to increase awareness of the special needs of unaccompanied children and the rights
reflected in the CRC;

to highlight the importance of a comprehensive approach to child refugee issues; and

to stimulate internal discussion in each country on how to develop principles and
practices that will ensure that the needs of unaccompanied children are met.

The Guidelines emphasize that all children are “entitled to access to asylum procedures,
regardless of their age,” and that the asylum process should be prioritized and expedited
for children’s cases. UNHCR recommends that adjudicators take into account
“circumstances such as the child’s stage of development, his/her possibly limited
knowledge of conditions in the country of origin, and their significance to the legal
concept of refugee status, as well as his/her special vulnerability.” It also notes that
children may face child-specific persecution, such as recruitment of child soldiers, forced
labor, trafficking of children for prostitution, and female genital mutilation. Finally,
UNHCR recommends that where there is “doubt as to the veracity of the account
presented or the nature of the relationship between caregiver and child,...the child should
be processed as an unaccompanied child.”

UNHCR Guidelines on Determining the Best Interests of the Child

The Best Interests Determination (BID) Guidelines set forth the formal process that
UNHCR has established to determine the best interests of refugee children confronted
with major decisions regarding their care or durable solutions, such as the possibility of
voluntary repatriation, local integration, or resettlement.”” UNHCR commits to undertake

'® UNHCR, Refugee Children: Guidelines on Protection and Care (Geneva: 1994).

' UNHCR, Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum

2 UNHCR. Guidelines on Determining the Best Interests of the Child, May 2008.
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a BID in three contexts: (1) identification of the most durable solution for unaccompanied
and separated refugee children; (2) temporary care decisions for unaccompanied and
separated refugee children in certain exceptional circumstances; and (3) decisions which
may involve separating a child against his or her will from parents.

UNHCR'’S Guidelines on International Protection No. 8: Child Asylum Claims

In 2009 UNHCR issued its Guidelines on International Protection No. 8, addressing
child asylum and refugee claims.” The Guidelines provide substantive and procedural
guidance on making determinations on children’s claims, highlighting the specific rights
and protection needs of children during this process and also addressing the application
of the exclusion clauses (bars to protection) to children. Recommending a child-sensitive
interpretation of the 1951 Refugee Convention, the Guidelines point out that the
definition of a refugee has traditionally been interpreted in light of adult experiences,
which has led to incorrect assessments of the refugee and asylum claims of children.

UNHCR’s Framework for the Protection of Children

Reflecting the priority it places on safeguarding the wellbeing of children of concern and
an evolution in its policy and practice, in 2012 UNHCR published 4 Framework for the
Protection of Children.” 1t focuses on prevention and response to child abuse, neglect,
violence and exploitation, building on UNHCR’s policy and guidelines on the protection
of children and relevant Executive Committee conclusions.

3 U.S. LAw

3.1 Definition of “Child”

The definition of the term “child,” “minor,” or “juvenile” for immigration purposes may
differ depending on the context in which it is used.

2 UNHCR, Guidelines on International Protection No. 8: Child Asylum Claims under Articles 1(4)2 and 1(F) of the
1951 Convention and/or 1967 Protocol relating to the Status of Refugees, 22 December 2009, HCR/GIP/09/08.

ZUNHCR. 4 Framework for the Protection of Children. 26 June 2012,
¥ CRC, Article 1.

24 Child Welfare Information Gateway, Determining the Best Interests of the Child: Summary of State Laws, U.S.
Department of Health and Human Services’ Administration for Children and Families, Washington, DC, 2005.
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Following are some of the different contexts and definitions:

e The INA defines a “child” as “an unmarried person under twenty-one years of age”* for
purposes of eligibility for most immigration benefits under the INA, including derivative
refugee or asylum status. In the case of a derivative, the child would not be the principal
applicant, but rather would have derivative status based on a parent’s refugee or asylum
claim. See Derivative versus Independent Status, below.

o Refugee and 10 officers adjudicate Refugee/Asylee Relative Petitions (Form [-730)
for children up to age twenty-one.*

o Anunmarried child of a principal applicant granted asylum may receive a derivative
grant of asylum if the child was under twenty-one at the time the application was
filed.”’

¢ For purposes of determining admissibility, “juvenile” is a term used in INA section 212
when discussing exceptions to criminal responsibility for persons under eighteen years of
28
age.

o DHS regulations also use the term “juvenile” to describe an individual under eighteen for
purposes of determining detention and release and parental notification.”

e DHS regulations use the term “minor under the age of 14” for the following purposes:

o A parent or legal guardian may sign for a person who is under fourteen (8 C.F.R.
103.5a(c)).

o Service of any DHS document shall be made upon the person with whom the minor
under fourteen lives, and if possible upon a near relative, guardian, committee, or
friend (8 C.F.R. 103.5a(c) and 236.2).

¢ The Homeland Security Act of 2002* introduced a new term — “unaccompanied alien
child” (or “UAC”) - to define a child who has no lawful immigration status in the United

* INA § 101(b)(1); INA § 101(c)(1).

* INA § 209(b)(3) as amended by the Child Status Protection Act of 2002, P.L. 107-208; Memorandum from
Joseph E. Langlois, Director, INS Asylum Division, to Asylum Office Directors, et al., FL.R. 1209 — Child Status
Protection Act, (HQIAO 120/12.9) (7 August 2002).

27 ]d

2 INA § 212()((A)GD).

* See 8 C.F.R. §236.3.

* Homeland Security Act of 2002, Section 462, 6 U.S.C. § 279(g)(2).
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Children’s Claims

States, has not attained eighteen years of age, and has no parent or legal guardian in the
United States available to provide care and physical custody. This definition is discussed
further in the Asylum Supplement. The Asylum Division has initial jurisdiction over the
asylum claims filed by UACs, including those who are in immigration court
proceedings.”

e When adjudicating children’s refugee and asylum applications, the following definitions
are helpful to know. For the Asylum Division, a “minor principal applicant”* is a
principal applicant who was under eighteen years of age at the time of filing an asylum

application. In the refugee context, such applicants are generally referred to as
unaccompanied refugee minors (URMs) or Unaccompanied or Separated Children

(UASC:s).

You will review all refugee and asylum claims for principal applicants under eighteen
using this Training Module. However, for purposes of derivative determinations, this
Training Module applies to all individuals under the age of twenty-one.

Barring unusual circumstances, under USCIS procedures and policies, children age
fourteen and above are able and expected to sign their own applications and other
documents. If available, a parent signs on behalf of children younger than fourteen.™

3.2  Derivative versus Independent Status

Much of this module will focus on children applying independently as principal
applicants for refugee or asylum status. Many will be unaccompanied or separated
children. As principal applicants, they must establish that they are refugees. However,
officers will also adjudicate claims in which a parent is the principal applicant and a child
has derivative status.

Under the statute and DHS regulations, the child of a refugee or asylee is usually afforded
the same status as his or her parent, ** unless the child is ineligible for protection.™

31 See Memorandum from Joseph E. Langlois, Chief, USCIS Asylum Division, to Asylum Office Directors, et al.,
Updated Procedures for Minor Principal Applicant Claims, Including Changes to RAPS, (HQRAIO 120/9.7) (14
August 2007).

32 Although most minor principal applicants are also UACs, some are accompanied by a parent or legal guardian (or
have lawful immigration status in the United States) but are filing independently.

B8 CFR. §103.2
8 C.FR. §§207.7 and 208.21(a).

** For additional information, see RAIO Training modules, Persecutor Bar, Grounds of Inadmissibility, and
National Security.
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Children’s Claims

You should follow the guidance covered in this Training Module when interviewing child
beneficiaries. While the guidance covered in this Training Module is particularly
relevant for children who raise independent claims, the procedural sections of this
Training Module are useful for all cases involving children and young adults.

Refugee and International Operations Officers may adjudicate Refugee/Asylee Relative
Petitions (Form 1-730) filed for children outside of the United States who are derivative
beneficiaries of refugees or asylees. This topic will be covered separately during the
Refugee Division Officer Training Course. Asylum Officers will also adjudicate claims
in which a child 1s included as a derivative applicant on a parent’s claim.

While derivative status is statutorily available to children and spouses, there is no
statutory or regulatory right of parents to be eligible for derivative status in the refugee
and asylum context. The parent applicant must establish eligibility in his or her own
right.*

Children Who Turn Twenty-One Years of Age before the Interview

Under the INA, as amended by the Child Status Protection Act of 2002 (CSPA), an
unmarried child of a principal applicant may qualify as a beneficiary on a petition or as a
derivative on an application if the child was under twenty-one at the time of filing the
petition or application.”” Children who turn twenty-one after the date of filing, but before
the adjudication are not ineligible for beneficiary or derivative status on that basis.

For refugee and asylum purposes, there is no requirement that the child have been
included as a dependent on the principal applicant’s application at the time of filing. The
child must be included prior to the adjudication.

If, however, the child turned twenty-one prior to August 6, 2002, he or she is not eligible
for continued classification as a child unless the petition or application was pending on
August 6, 2002

Children Who Turn Twenty-One Years of Age before Adjustment

The CSPA also amends INA section 209(b)(3) to allow dependents who are the subjects
of pending adjustment petitions who turn twenty-one on or after August 6, 2002, to

3 Matter of A-K-, 24 1&N Dec. 275 (BIA 2007).

3T INA §8 201(0): 207(c)(2)(b); 208(b)(3) as amended by the Child Status Protection Act of 2002, P.L. 107-208, See
also Memorandum from Joseph E. Langlois, Director, INS Asylum Division, to Asylum Office Directors, et al.,
H.R. 1209 — Child Status Protection Act, (HQIAO 120/12.9) (7 August 2002).

¥ William Yates, USCIS Associate Director for Operations, The Child Status Protection Act — Children of Asylees
and Refugees, Memorandum to Regional Directors, et al, (Washington, DC, 17 August 2004), pp.1-2; Michael
Petrucelli, BCIS Deputy Director and Chief of Staff, Processing Derivative Refugees and Asylees under the Child
Status Protection Act, Memorandum to Overseas District Directors (Washington, DC, 23 July 2003).
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Children’s Claims

continue to be classified as children for adjustment purposes (which avoids the need to
file an independent petition).*

As noted above, if an individual turned twenty-one prior to August 6, 2002, he or she is
not eligible for continued classification as a child unless an application was pending with
then-INS on August 6, 2002. While the Domestic Operations Directorate of USCIS
issued revised guidance on the CSPA for family and employment-based petitions, which
eliminated the requirement for a pending application on the CSPA effective date, this
guidance memo does not apply to applications for children of refugees and asylees.* As a
result, a dependent of a refugee or asylee who turned twenty-one years of age and whose
principal’s adjustment petition was adjudicated prior to the enactment of the CSPA lost
his or her ability to adjust as a dependent of the principal applicant. While he or she did
not lose the refugee or asylum status already granted, the former derivative does not gain
the ability to adjust to legal permanent resident status as a principal applicant. In such
situations, a nunc pro tunc (retroactive approval) procedure is permitted, although the
need for such an adjudication will become increasingly rare as more time passes.

Child Applying as Derivative of One Parent in Refugee and Asylum Claims

If a child seeking refugee or asylum status is with one parent, USCIS does not need a
parental release from the absent parent. However, in some circumstances for overseas
cases, the Resettlement Support Center does require such a release based on the laws or
regulations of the host country. Such a requirement does not affect the USCIS
adjudication. See RAD Supplement regarding married children.

4 CHILD DEVELOPMENT

4.1 General Considerations

The needs of a child applicant are best understood if the applicant is regarded as a child
first and an applicant second.” Child applicants will generally approach the interview and
adjudication process from a child’s perspective, not as applicants for a legal status before
a government official.

3 INA § 209(b)(3) as amended by the Child Status Protection Act of 2002, P.L. 107-208.

“William Yates, USCIS Associate Director for Operations, The Child Status Protection Act — Children of Asylees
and Refugees, Memorandum to Regional Directors, et al, (Washington, DC, 17 August 2004), pp.1-2; Michael
Petrucelli, BCIS Deputy Director and Chief of Staff. Processing Derivative Refugees and Asviees under the Child
Status Protection Act, Memorandum to Overseas District Directors (Washington, DC, 23 July 2003).

See also USCIS Asylum Division, Affirmative Asylum Procedures Manual; “INS Discusses Adjustment of Status
Issues For Children of Asylees,” 69 Interpreter Releases 847 (1992).

#! Jacqueline Bhabha and Wendy A. Young, “Through a Child’s Eyes: Protecting the Most Vulnerable Asylum
Seeckers,” 75 Interpreter Releases 757, 760 (1 June 1998). (hereinafter Bhabha and Young)
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Children’s Claims

Most of the information in this section is taken from the Lutheran Immigration and
Refugee Service (LIRS) publication, Working with Refugee and Immigrant Children:
Issues of Culture, Law & Development.* This information, however, is applicable to any
interview with a child.

Children’s ages and stages of development affect their ability to apply for refugee and
asylum status or other benefit and to articulate their claim and respond effectively in an
interview.

4.2  Developmental Stages

Children worldwide develop physical, mental, and emotional capacity in universal stages,
although culture and environment affect the outward display of the child’s abilities and
may cause delays in growth. According to these universal stages:

Children ages five and younger are fully dependent on their caretakers in all realms.

Between ages six and twelve, children begin to gain independent skills and the emotional,
mental, and physical capacity to manage some life issues on their own.

At about age twelve, children begin to develop increasing ability to navigate on their own
emotionally, physically, and mentally.*

Adverse circumstances may delay a child’s development, sometimes permanently.
Severe malnutrition or illnesses affect growth if they occur at crucial developmental
stages. For example, a child lacking nutrition at certain stages may miss developmental
milestones. We may see this effect in stunted growth or other outward physical
manifestations.*

While general developmental stages have been studied for many years, new techniques
that were developed during the 1990°s now help researchers understand much about brain
development that was poorly understood previously. The National Institute of Mental
Health (NIMH) has funded longitudinal brain development studies from early childhood
through young adulthood using non-invasive techniques.®

42 LIRS, Working with Refugee and Immigrant Children. Issues of Culture, Law & Development (June
1998)hereinafter LIRS.

3 Child Development Institute, “Stages of Social-Emotional Development In Children and Teenagers.”
44
Id

** National Institute of Mental Health, Brain Development During Childhood and Adolescence Fact Sheet, Science
Writing, Press & Dissemination Branch, 2011.
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Children’s Claims

A child’s ability to participate in an interview will vary based on a number of factors in
the child’s development.

4.3  Factors that Influence Development

At each stage in development, numerous factors interact to shape the child’s personality
and abilities.* Factors influencing development are:

chronological age;

physical and emotional health;

physical, psychological, and emotional development;
societal status and cultural background;

cognitive processes;

educational experience;

language ability; and

experiential and historical background.

4.4  Factors that Accelerate or Stunt Development

Some children may seem to be much older or much younger than their chronological age.
A number of environmental and experiential factors can stunt or accelerate dramatically
the development of a child.”” They include, but are not limited to:

chaotic social conditions;

experience with forms of violence;

lack of protection and caring by significant adults;
nutritional deficits;

physical disabilities; and

mental disabilities.

LIRS, pp. 6-7.

LIRS, p. 7.
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Children’s Claims

4.5 Effects of Stress and Violence

Children who experience stress or emotional disturbances are more severely affected in
their ability to reason or to control impulses than children who do not have such
experiences.

Children who have been separated from parents and other traditional caretakers, even in
non-violent situations, may be so severely traumatized that their mental and emotional
development is delayed. When children are exposed to violence and war even while with
protective adults, all aspects of their development are affected. If children are unprotected
by parents or other competent adults during such situations, they are profoundly affected.
Children who witness their parents or other caretakers harmed or killed are themselves
deeply harmed. Children who are forced to harm others are also profoundly traumatized.®

4.6  Culture and Development

Culture affects the appearance of maturity of children in complex ways. The norms of the
group determine the type of education and productive work a child participates in or
whether the child remains at home or spends periods with groups of youth. Many other
factors determine how various developmental stages are expressed. Additionally,
children’s development is interrupted by the factors that caused them to flee their
homes.*

Children may act younger than their age if they are from a culture in which deference and
respect to adults is a valued norm. They may, therefore, develop or express independent
opinions only after reaching a culturally specified older age.

Example

Among Bhutanese refugee families, even adult children who continue to live with
their parents are not expected to form independent political or social opinions but
are expected to follow the guidance of their father who speaks for the whole
family. When a young man marries and moves out of his father’s home, he is
expected to begin interacting with other men and offer opinions on community
matters.

* Graca Machel, UN Study on the Impact of Armed Conflict on Children, UN GAO A/51/306 (3 August 1996); UN
Children's Fund (UNICEF), Mache! Study 10-Year Strategic Review: Children and Conflict in a Changing World
(April 2009).

* Stuart L. Lustig, MD, MPH, et al., Review of Child and Adolescent Refugee Mental Health: White Paper from the
National Child Traumatic Stress Network Refugee Trauma Task Force, Substance Abuse and Mental Health
Services Administration (SAMHSA), U.S. Department of Health and Human Services (HHS), Boston, MA, 2003,
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4.7

Children may act older than their chronological age if they are the oldest child in a family
and have been expected to manage complex household obligations, such as caring for the
safety of younger children.

Example

A Congolese refugee girl of fourteen was culturally expected to assume the role
of head of family after the death of her parents. She managed to survive and
escape with two younger siblings. The younger siblings exhibited age-appropriate
development of self-care and independence. The fourteen year old, on the other
hand, because of her experience as caretaker, appeared to be a much older teen.

Preconceptions

Children will bring to the interview a unique set of preconceived notions that could
hinder your attempts to elicit information. Such preconceptions may include the ideas
that:

e All governments are corrupt

The child may be arriving from a country where he or she has already had extensive
interaction with or knowledge of a corrupt government.™ Such a child may assume that
the fraud, abuse of authority, and mistreatment of the citizens he or she witnessed in the
country of origin is just as pervasive in the United States.

e Others still at home will be harmed

Especially when a child comes from a country in which informants and their family
members are harmed, the child may not understand that the U.S. government has no
interest in harming, or doing anything to bring about the harm of; his or her relatives still
in the country of origin.”

o He or she should feel guilty for fleeing
It is not uncommon for any refugee or asylum applicant to experience “survivor’s guilt”
for having fled to a country of asylum, especially when family members were left

behind.*

e Others will be privy to the testimony

LIRS, p. 35.

U LIRS, p. 36.

2 LIRS, p. 36.
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Many young people do not understand that in the setting of interviews conducted by
RAIO officers, confidentiality protections generally prevent USCIS from sharing
information with others without the applicant’s consent. This misconception is most
likely to hinder an interview when an applicant feels shame as a result of his or her
mistreatment, most commonly in cases of sexual abuse.

You must earn the trust of the child applicant in order to dispel these preconceptions and
put the applicant at ease.>

S PROCEDURAL CONSIDERATIONS

The majority of children who appear before you do so as a dependent of a parent who has
filed an application or petition for an immigration benefit. However, this Training
Module provides useful guidance for all individuals under the age of twenty-one and
regardless of whether they are derivative or independent applicants.

While this Training Module is particularly relevant for children who raise independent
refugee or asylum claims, the procedural sections may be useful for all cases involving
children and young adults. Although young people between the ages of eighteen and
twenty-one will be interviewed much in the same manner as adults, you should bear in
mind that an applicant whose claim is based on events that occurred while under the age
of eighteen may exhibit a minor’s recollection of the past experiences and events.

5.1 Officers in the RAIQ Directorate

All officers in the RAIO Directorate are trained on interviewing children and adjudicating
their claims in the event that they are called upon to interview a child. It is in the child’s
best interests to be interviewed by an official who has specialized training in children’s
claims. To the extent that personnel resources permit, RAIO should attempt to assign
officers with relevant background or experience to interview children.

5.2 Interview Scheduling

RAIO should make every effort to schedule siblings’ interviews with the same officer
and in the same time period, provided that such cases are identified in advance of the
interviews. In cases where siblings are interviewed by different officers, the officers
should consult with one another about the claims and, to the extent possible, should be
reviewed by the same supervisory officer.

5.3 USCIS Initial Jurisdiction for Unaccompanied Alien Children’s Asylum Cases

3 See section 6, Interview Considerations.
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Children’s Claims

6.1

For asylum procedural considerations, see ASM Supplement — Procedural
Considerations.

INTERVIEW CONSIDERATIONS

Child applicants may be less forthcoming than adults and may hesitate to talk about past
experiences in order not to relive their trauma. RAIO has designed the following
procedures with children’s behavior and cognitive ability in mind to help you interact
more meaningfully with children during an interview.

Presence of a Trusted Adult at the Interview

It is usually appropriate for a trusted adult to attend an interview with the minor applicant
in order to establish the interview conditions most likely to elicit a full story.** A child’s
lack of experience in talking with government officials can make testifying difficult,
particularly when discussing traumatic events. A trusted adult is a support person who
may help to bridge the gap between the child’s culture and the environment of a USCIS
interview. The function of the adult is not to interfere with the interview process or to
coach the child during the interview, but to serve as a familiar and trusted source of
comfort. As appropriate, you may allow the adult to provide clarification, but you should
ensure that those children able to speak for themselves are given an opportunity to
present the claim in their own words.

The policy of allowing a trusted adult to participate in this process does not mean to
suggest that the trusted adult serve as a substitute for a guardian or legal representative,
neither is there a requirement that a trusted adult or legal representative be present at the
interview. The child may be accompanied at the interview by both a trusted adult and a
legal representative.

When conducting an interview of a child in the presence of an adult, you should assess
whether the child is comfortable speaking freely in front of the adult. In order to ascertain
the child’s level of comfort with the adult, you may initially bring the child into the
interview room alone, and ask if the child would like for the accompanying adult to be
present. This approach will generally work best with adolescents. Where warranted, you
may additionally ask the child at the end of the interview if he or she has anything to add
in private. If at any point during the course of the interview you determine that the child
is uncomfortable or afraid of the adult, you should continue the interview without that
person. Given concerns regarding human trafficking, particularly in children, attention to
the nature of the relationship between the child and the adult 1s particularly important.

> See UNHCR, Refirgee Children: Guidelines on Protection and Care (Geneva: 1994) p. 102; and RAIO Training
Module, Interviewing - Introduction to the Nonadversarial Interview, Sec.5.5: “In some interviews the applicant has
another person present. In the case of children, this may be a “trusted adult” who participates in order to help the
child feel at ease.”
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6.2

As appropriate and with the consent of the child, you are encouraged to interview the
trusted adult, if any, in order to confirm his or her relationship to the child, any
guardianship arrangement, and the adult’s legal authority to speak on behalf of the
child.” The adult may also have information about parental knowledge of and consent to
the application. The trusted adult may also be able to provide information on the child’s
claim where the child’s age at the time of harm or interview prevents him or her from
fully detailing events. Where inconsistencies arise between the applicant’s and the adult’s
testimony, an opportunity must be given to the child to reconcile inconsistencies apparent
at the interview. Note that it is not a requirement that a witness or trusted adult be present
at the interview.

Guardianship, Parental Knowledge, and Consent

If a child appears at the interview without a parent or guardian, you should inquire into
the location of the child’s parents, and whether the parents are aware of the child’s
whereabouts and that the child has applied for an immigration benefit.*

You should elicit information about issues of guardianship and parental knowledge of
and consent to the application. Questions of guardianship may be particularly important
for unaccompanied minors because whether or not there is a parent or legal guardian
informs your decision of whether to categorize the applicant as an unaccompanied minor
or unaccompanied alien child (in the asylum context) or unaccompanied refugee minor
(in the refugee context). Attention must be paid to the child’s capacity to apply as a
principal applicant, the parents’ knowledge of the child’s application, and the identity and
trustworthiness of the guardian, if any. Additionally, the information you elicit is useful
in identitying any potential conflict of interest and informing policy-making.

Below are questions and issues that you should take into account when conducting an
interview with a minor principal applicant. These questions provide a general framework
for exploration of issues of guardianship and parental knowledge and consent. Interview
notes should reflect the below-requested information. A minor principal applicant’s
inability to demonstrate a guardianship arrangement or parental knowledge and consent
does not foreclose the adjudication or approval of the application If there is a concern
regarding parental notification and confidentiality, or a concern for the child’s welfare
and/or safety, please contact your division’s Headquarters for further guidance.

¢ With whom is the child living?

3% See Memorandum from Joseph E. Langlois, Chief, USCIS Asylum Division, to Asylum Office Directors, et al.,
Updated Procedures for Minor Principal Applicant Claims, Including Changes to RAPS, (HQRAIO 120/9.7) (14

August 2007).
*Id.
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o Did anyone accompany the child to the interview?

o s there a guardianship arrangement (for purposes of the unaccompanied minor
definition, guardianship refers to a formal — legal/judicial — arrangement)?

o If'there is an adult caregiver but not a legal guardian, what arrangements has the
adult made to provide for the child?

o [sthere one or more living parent?
¢ Do the parents know that the child is applying for an immigration benefit?
6.3  Conducting a Non-Adversarial Interview

Although all interviews with child applicants are to be conducted in a non-adversarial
manner, it is crucial when interviewing children that the tone of the interview allows the
child to testify comfortably and promotes a full discussion of the child’s past
experiences.” Research into child development and particularly brain and cognitive
development has shed light on obstacles to children’s ability to encode and recall
information and best practices that help overcome those obstacles.™

In many cases, girls and young women may be more comfortable discussing their
experiences with female officers, particularly in cases involving rape, sexual abuse,
prostitution, and female genital mutilation.” To the extent that personnel resources
permit, offices should have female officers interview such applicants.

6.4  Working with an Interpreter

Interpreters play a critical role in ensuring clear communication between you and the
child, and the actions of an interpreter can affect the interview as much as those of an
officer.*” As in all interviews, you should confirm that the child and the interpreter fully
understand each other. You should also confirm that the child understands the role of the
interpreter. This is particularly important in cases where the interpreter does not have the
child’s best interests at heart, such as when there is a possibility that the private

S8 C.F.R. §208.9(b).

*¥ For additional information, see European Asylum Curriculum, Module 6.1 “Interviewing Children,” May 2011
(Unit 3.2 discusses the Dialogical Communication Method ); and Michael E. Lamb, et al., “Structured forensic
interview protocols improve the quality and informativeness of investigative interviews with children: A review of
research using the NICHD Investigative Interview Protocol,” Child Abuse & Neglect 31, no.11-12, Nov.-Dec. 2007,
pp. 1201-1231.

% See Phyllis Coven, INS Office of International Affairs, Considerations For Asvlum Officers Adjudicating Asvlum
Claims From Women (Gender Guidelines), Memorandum, May 26, 1995, p. 5.

% For additional information, see RAIO module, Interviewing - Working with an Interpreter.
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interpreter is part of a trafficking ring. In cases where the child appears to be
uncomfortable with the interpreter, or where the interpreter does not appear to be
interpreting correctly, you should stop the interview and reschedule with a different
interpreter.

The identity of the interpreter is especially significant when children have been victims of
sexual violence.®" In such situations, or when children have suffered abuse within the
family, children may be very reluctant to share such information if the interpreter is of the
opposite gender or if the interpreter is a parent, relative, or family friend. Every effort
should be made to make sure that the child is comfortable testifying through the
interpreter.

6.5  Building Rapport

The child may be reluctant to talk to strangers due to embarrassment or past emotional
trauma.” You may have to build rapport with the child to elicit the child’s claim and to
enable the child to recount his or her fears and/or past experiences. Where the child finds
you friendly and supportive, the child is likely to speak more openly and honestly.

You must be culturally sensitive to the fact that applicants are testifying in a foreign
environment and may have had experiences leading them to distrust persons in authority.
A fear of encounters with government officials in countries of origin may carry over to
countries of reception.” This fear may cause some children to be initially timid or unable
to fully tell their story.*

You may be able to overcome much of a child’s timidity or nervousness with a brief
rapport-building phase during which time neutral topics are discussed, such as general
interests, family, pets, hobbies, and sports. You may wish to ask family members or the
attorney about the child’s interests before the interview to ease conversation. This
rapport-building phase also permits you to assess the child’s ability to answer questions.

Once the child appears comfortable, you should make a brief opening statement before
beginning the formal interview.” You can explain in very simple terms in the opening
statement what will happen during the interview and the roles that you, the applicant,

81 See Gender Guidelines, p. 5; and RAIO Training module, Interviewing - Working with an Interpreter.
S2LIRS, p. 45.
%3 UNHCR Handbook, para. 198.

4 LIRS, p. 38; Nancy W. Perry and Larry L. Teply, “Interviewing, Counseling, and In-Court Examination of
Children: Practical Approaches for Attorneys,” Creighton Law Review (vol. 18, 1985), pp. 1369-1426, reprinted in
Jean Koh Peters, Representing Children in Child Protective Proceedings: Ethical and Practical Dimensions
(Charlottesville, Virginia: Lexis, 1997), pp. 584-585 (hereinafter Perry and Teply).

% For an example of an opening statement to be used in interviews of children, see ASM Supplement — Sample
Opening Statement for Children.
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interpreter, and/or attorney will play. Knowing what to expect will help ease the child
applicant’s anxiety.”

The tone of the opening statement is intended to build trust and to assure the child that
you will be asking questions to help you understand his or her claim. The statement gives
children permission to tell you when they do not understand a question. Children need to
know that it is permissible for them to tell adults when they either do not understand a
question or do not know an answer. Children also need to be reassured that, unless the
child consents, embarrassing or traumatic events from the past generally will not be
shared with others, including family members, friends, or individuals from their home
country.”

6.6 “Reading” the Applicant

During the interview you must take the initiative to determine whether the child
understands the process and the interview questions. You should watch for non-verbal
cues, such as puzzled looks, knitted eyebrows, downcast eyes, long pauses, and irrelevant
responses. While these behaviors may signal something other than lack of
comprehension, they may also signal that a child is confused.® In such circumstances,
you should pause, and if no appropriate response is forthcoming, rephrase the question.

Correspondingly, you should expect the child to be attuned to your body language.
Children rely on non-verbal cues much more than adults to determine whether they can
trust the person.” You should be careful neither to appear judgmental nor to appear to be
talking down to the child.

6.7  Explaining How to Respond to Questions
Children in some cultures are taught to listen to adults but not to speak in their presence.
Other children may have spent time in school or other environments where providing
answers to questions 1s expected and responding with “I don’t know” is discouraged.

If necessary, you may explain to the child how to use the “I don’t know” response.”

Example

S LIRS, pp. 45-46.

%7 See 8 C.F.R. § 208.6 on disclosure to third parties.
% LIRS, pp. 46-47.

% Id.at 27; Perry and Teply, p. 1380.

7 Id.at 50.
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Children’s Claims

Officer: IfI ask you the question, ‘How many windows are in this building?’ and
you don’t know the answer to that question, you should say, ‘I don’t know.” Let’s
practice that. ‘How many windows are in this building?’

Child: Tdon’t know.

This approach helps to ensure that the child understands when to provide an “I don’t
know” response. This approach could also be used to let the child know that it is also fine
to respond “I don’t understand” when a question is not clear.

6.8  Reassuring the Applicant

If at any time during the course of the interview the child begins to feel uncomfortable or
embarrassed, you should offer verbal reassurances. You may empathize with the child by
saying, “I know that it’s difficult to talk about this, but it is important for me to hear your
story.””! Additionally, a simple expression of interest (e.g., “I see” or “uh-huh”) may be
enough for the child to continue.

You may also shift the focus of the questioning to a non-threatening subject until the
child regains his or her confidence. Reassurance, empathetic support, carefully framed
questions, encouragement, and topic-shifting are crucial techniques for facilitating
interviews of children.

Note however that 1t is 1mportant not o 1nterrupt a chlld in the mlddle of a

1narrat1ve response. See General Rules below in sect1on on Ch11d Sensmve
55Quest1on1ng and Llstemng Techmques ...

6.9  Taking Breaks

You should take the initiative in suggesting a brief recess when necessary. Sometimes a
child’s way of coping with frustration or emotion is “to shut down during the interview,
to fall into silence, or respond with a series of ‘I don’t know’ and ‘I don’t remember’
responses.”’* Many children may not take the initiative to request a recess if needed. A
young child, for example, may stop answering questions or cry rather than interrupt you
with a request to go to the bathroom or rest. The responsibility may fall to you to monitor
the child’s needs.

6.10 Concluding the Interview

" Perry and Teply, p. 1381, citing John Rich, MD. Interviewing Children and Adolescents (London: MacMillan &
Co., 1968), p. 37.

2 Symposium: Child Abuse, Psychological Research On Children As Witnesses: Practical Implications Forensic
Interviews And Courtroom Testimony, 28 PAC. L.J. 3 (1996), p. 70, (hereinafter Symposium).
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As the interview draws to a close, you should return to a discussion of the neutral topics
with which the interview began. This approach will help to restore the child’s sense of
security at the conclusion of the interview.” As with all cases, you should ask the child if
he or she has any final questions or anything to add and inform the child of the next steps
in the application process.

6.11 Child-Sensitive Questioning and Listening Techniques

Children may not understand questions and statements about their past because their
cognitive and conceptual skills are not sufficiently developed. Your questions during the
interview should be tailored to the child’s age, stage of language development,
background, and level of sophistication. A child’s mental development and maturity are
important considerations when determining whether the child has satisfied his or her
burden to establish eligibility for an immigration benefit, including that he or she meets
the definition of a refugee.” In order to communicate effectively with a child applicant,
you must ensure that both the officer and the child understand one another.

You should take care to evaluate the child’s words from the child’s point of view. Most
children cannot give adult-like accounts of their experiences and memories, and you
should be conscientious of age-related or culturally-related reasons for a child’s choice of
words.

Example

The phrase “staying awake late” may indicate after 10 p.m. or later to you, while
the phrase could mean early evening for a child.”

Children’s perceptions of death can cloud their testimony concerning such matters.
Children may not know what happened or may feel betrayed by an adult who has died,
and some may not understand the permanence of death.”® Even older children may not
fully appreciate the finality of death until months or years after the event.

Example

Instead of saying that a relative died or was killed, a child may state that the
individual “went away” or “disappeared,” implying that the individual may return.

73 UNHCR, interviewing Applicants for Refugee Status (19953), p. 48.
" UNHCR Handbook, para. 214.

7 Perry and Teply, p. 1383.

7S Perry and Teply, p. 1419, citing R. Kastenbaum. “The Child’s Understanding of Death: How Does it Develop?”
Explaining Death to Children (E. Grollam, ed. 1967), p. 98.
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Proper questioning and listening techniques will result in a more thorough interview that
allows the case assessment to be more complete and accurate. The following techniques

should help you elicit more thorough information.

. l'1nd1v1dual

77 Symposium, p. 40.
"8 Ann Graffam Walker, Handbook on Questioning Children: A Linguistic Perspective (Washington, DC: ABA
Center on Children and the Law, 1994), pp. 95-98 reprinted in LIRS, p. 63. (hereafter Walker); and Symposium, p.

40.
7 Symposium, p. 40 (note that this technique is generally more important when conducting the interview in English
without an interpreter).

% Symposium, p. 40.

DATE: 08/21/2014
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Example. Use “gun not weapons

‘ :;Avond usmg legal terms, such as persecutlon.”g‘?

” Example' Ask' “Were you hurt'?” instead of “W re you persecuted"”

. Example' “Asylum isa Way gtoéstay in the UmtedaStates 1f .

81 Walker, reprinted in LIRS, p. 63; Symposium, p. 40.
%2 Walker, reprinted in LIRS, p. 63.

% Perry and Teply. p. 1380.

84 Symposium, p. 40.

¥ Id.

Id.
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| ‘mothe was k111ed and to conﬁrm hlS or her age at th j ,me of the event

87 Christopher Nugent and Steven Schulman, “Giving Voice to the Vulnerable: On Representing Detained
Lmmigrant and Refugee Children,” 78 No. 39 INTERPRETER RELEASES 1569, 1575 (2001).

88

Symposium, p. 40.
¥ 1d

Y LIRS, p. 47.
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Avond leadmg questlons -

- those elicited bY Speﬂﬁc Cluestlonmg, can be helpful in understandmg the
. Chlld S background ” Try net to 1nterrupt the chﬂd m the mlddle of a
narratlve response . » . - .

Explam any repetltlon of questlons.
’ _,Make ear’ to the chlld that he or s’he should not change or embelhs P
earher answers. - Explaln that you repeat some questlons to make sure;;

| you understand the story correctly “Repeated questions are often
. ;}mterpreted (by adults as Well as chlldren) to/ mean that the ﬁrsﬁtanswer‘ .

7 e ,Never coerce a ehlld mto answermg a questlon durmg'-th”
. {mtervnew . -

- Coercmn has no place 1n any USCIS 1nterv1ew For example you .
| may never ﬂtell chlldren that they{ cannot leave the 1nterv1ew unt11 theyﬁf”
\answer yo "questlons - : ,,

U , y ¢ eilmmedlately forthcommgg%
L about eve s that have caused great paf . ~ .

! Id. at 26; Perry and Teply, pp. 1393-1396.

LIRS, p. 47.

 Walker, reprinted in LIRS, p. 64; Symposium, p. 23.
! Walker, reprinted in LIRS, p. 64.

% Symposium, p. 41.
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Children’s Claims

7 CREDIBILITY CONSIDERATIONS

You must be sensitive to the applicants’ cultural and personal experiences irrespective of
the applicant’s age. This becomes critical when assessing whether testimony is credible.”
The task of making an appropriate decision when interviewing children, including
making a credibility determination, requires that you be aware of the following issues
involving the testimony of children.

71 Detail

Children may not know the specific details or circumstances that led to their departure
from their home countries. Children may also have limited knowledge of conditions in
the home country, as well as their own vulnerability in that country.

For both developmental and cultural reasons, children cannot be expected to present
testimony with the same degree of precision as adults.” More probing and creative
questions are required.

Example

The child may not know whether any family members belonged to a political
party. You should probe further and ask the child whether his or her parents
attended any meetings and when the meetings were held. You should also make
an inquiry into the location of the meetings, other people who attended the
meetings, and whether the people had any problems. The child’s knowledge of
these matters may support a conclusion regarding the family’s political
association, despite the fact that the child may not know the details of the
association.

Measurements of Time and Distance

Children may try to answer questions regarding measurements of distance or time
without the experience to do so with any degree of accuracy.
You must make an effort to ascertain the child’s quantitative reasoning ability.

Example

You should determine the child’s ability to count before asking how many times
something happened.*

% For additional information, see RAIO modules, Cross-Cultural Communication and Credibility.

?7 Canadian Guidelines, p. 8.

% Symposium, p. 41.
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Children’s Claims

Even older children may not have mastered many of the concepts relating to conventional
systems of measurement for telling time (minutes, hours, calendar dates).

Not only is imprecise time and date recollection a common problem for children owing to
their cognitive abilities, it can also be a product of their culture.”” The western mind
typically measures time linearly, in terms of successive — and precise — named days,
months, and years. Many cultures, however, note events not by specific date but by
reference to cyclical (rainy season, planting season, etc.) or relational (earthquakes,
typhoons, religious celebrations, etc.) events.

Example

In response to the question, “When were you hurt?” it may not be uncommon for
a child to state, “During harvest season two seasons ago” or “shortly after the
hurricane.” These answers may appear vague and may not conform to linear
notions of precise time and named dates, but they may be the best and most
honest replies the child can offer.

Even in those cultures where time is measured by a calendar, it may not comport to the
Gregorian calendar used in the western world.

FExamples

Many Guatemalans still use the Mayan calendar of twenty-day months.

In certain Asian cultures, a baby is considered to be “one” on his or her date of
birth thereby causing, to the western mind at least, a one-year discrepancy
between the child’s age and date of birth.

In many Latin cultures, two weeks is often “15 days” because the first and last
days are counted.

Certain Asian cultures count the first day or year, adding one day or year to the
time of the event.

“I don’t know” Responses

In certain cultures, “I don’t know” is used when an individual has no absolute knowledge
but has an opinion about the truth of the matter in question.

Example

% For additional information, see RAIO module, Cross-Cultural Communication.
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Children’s Claims

A child may respond “I don’t know” when asked who killed his or her parents,
but upon further inquiry may state that everyone in his or her home village
believes that it was government forces. You should generally probe further
regarding these opinions. The child’s awareness of community opinion may
provide information about the issue in question even though the child may
initially state “I don’t know.”

7.2 Demeanor

The term “demeanor” refers to how a person handles himself or herself physically — for
example, maintaining eye contact, shifts in posture, and hesitations in speech. A child
may appear uncooperative for reasons having nothing to do with the reliability of his or
her testimony.

Example

Different cultures view expressions of emotion differently. An individual raised in
the United States might question the credibility of a child who, without crying or
expressing emotion, is able to retell how his or her parents were killed in front of
him. It could be, however, that the child was raised in a culture that deems
improper any expression of emotion in front of an authority figure. Trauma,
discussed below, may also affect demeanor.

Trauma

You should be careful when interpreting certain emotional reactions or psychiatric
symptoms as indicators of credibility. Children who have been subjected to extreme
abuse may be psychologically traumatized. Lengthy confinement in refugee camps,
repeated relocation, or separation from family can also greatly impact the psychological
well-being of children. Children who are separated from their families due to war or other
violence are placed at even greater psychological risk than those children who remain in
the care of parents or relatives.

Any applicant, regardless of age, may suffer trauma that may have a significant impact on
the ability of an applicant to present testimony.'” Symptoms of trauma can include
depression, indecisiveness, indifference, poor concentration, avoidance, or disassociation
(emotionally separating oneself from an event). A child may appear numb or show
emotional passivity when recounting past events of mistreatment. A child may give
matter-of-fact recitations of serious instances of mistreatment. Trauma may also cause
memory loss or distortion, and may cause applicants to block certain experiences from
their minds in order not to relive their horror by retelling what happened. Inappropriate
laughter or long pauses before answering can also be a sign of trauma or embarrassment.

1% For additional information, see RAIO module, Interviewing Survivors of Torture.
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These symptoms can be mistaken as indicators of fabrication or insincerity, so it is
important for you to be aware of how trauma can affect an applicant’s behavior.

Age and Developmental Considerations

In reviewing a child’s testimony, you should consider the following;
o the child’s age and development at the time of the events
o the child’s age and development at the time of the retelling

e the child’s ability to recall facts and communicate them
Other Considerations

You may encounter gaps or inconsistencies in the child’s testimony. The child may be
unable to present testimony concerning every fact in support of the claim, not because of
a lack of credibility, but owing to age, gender, cultural background, or other
circumstances.'” See section on Detail, above.

You should keep the following in mind:
¢ the impact of the lapse of time between the events and the retelling

o the difficulty for all individuals in remembering events that took place many years
earlier; children who may have been very young at the time of an incident will have
greater difficulty in recalling such events

¢ the needs of children with special mental or emotional issues

o the limited knowledge that children may have of the circumstances surrounding
events

Example

A child may not know the political views of his or her family, despite the fact that
his parents were among the most visible individuals in the opposition party. When
asking follow-up questions, you learn that the applicant was seven years old when
his parents were assassinated and the relatives who raised him were reluctant to
share any information about his parents’ activities.

e the role of others in preparing children for interview

All children have been coached to some degree. Some children may have been coached
by a human trafficker or an ill-informed adult to tell a particular story, which the child
repeats at the interview in order not to anger the adult. The fact that a child begins to tell
a fabricated story at the interview should not foreclose further inquiry, and you should

19! For additional information, see RAIO module, Credibility, see also Bhabha and Young.
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Children’s Claims

7.3

undertake a careful and probing examination of the underlying merits of the child’s
case.'” Quite often a child does not intend to deceive when making a fabrication or
exaggeration; rather the statement may serve another purpose for the child such as to
avoid anticipated punishment, to be obedient to the perceived authority figure (perhaps a
legal representative, trusted adult, or you), to please others, or to protect a family member
or friend.

Evidence

In evaluating the evidence submitted to support the application of a child seeking refugee
or asylum status, adjudicators should take into account the child’s ability to express his or
her recollections and fears, and should recognize that it is generally unrealistic to expect a
child to testify with the precision expected of an adult. The UNHCR Handbook advises
that children’s testimony should be given a liberal “benefit of the doubt” with respect to
evaluating a child’s alleged fear of persecution.'” In the concurring opinion to Matter of
S-M-J-, “the benefit of the doubt” principle in asylum adjudications is described thus:

[WThile the burden of proof is borne by the asylum applicant, our law does not
include a presumption that an applicant is unbelievable. If as adjudicators we
intentionally or subjectively approach an asylum applicant and presume an
individual to be a liar rather than a truth teller, we violate not only our duty to be
impartial, but we abrogate the statute and regulations which govern our
adjudications.'

A child, like an adult, may rely solely on credible testimony to meet his or her burden of
proof; certain elements of a claim, however, such as easily verifiable facts that are central
to the claim, may require corroborating evidence.'” A child, through his or her advocate
or support person, is expected to either produce such documentation or offer a reasonable
explanation as to why those documents cannot be obtained. What is reasonable will
depend on the child’s individual circumstances, including whether or not the child is
represented and the circumstances of his or her flight. Additionally, a child who has been
in contact with his or her family may have greater access to documentation than a child
who has had no contact with family members.

Given the above-noted considerations of issues that may arise in children’s cases, all
efforts should be made during the interview to present the applicant with adverse
information and to give the applicant an opportunity to provide an explanation.

"2 LIRS, p. 51.
'% UNHCR Handbook, para. 219.

1 Matter of S-M-J-, 21 I&N Dec. 722, at 739 (BIA 1997) (Rosenberg, L., concurring).
195 INA § 208(0)(1)(B)(ii); see Matter of S-M-J-, 21 I&N Dec. at 725.

USCIS: RAIO Directorate — Officer Training DATE: 08/21/2014
RAIO Combined Training Course Page 42 of 82
i I O B3 A S T LM st i

42



Children’s Claims

Where adverse information is discovered after the interview, the office should consider
scheduling a re-interview in order to give the applicant an opportunity to address the
issue. It is inappropriate to rely on adverse information that the applicant has not had an
opportunity to address.

Given the difficulties associated with evaluating a child’s claim, you should carefully
review relevant country conditions information.'” While the onus is on the child, through
his or her advocate or support person, to produce relevant evidence, including both
testimony and supporting material where reasonable to expect it, you should also
supplement the record as necessary to ensure a full analysis of the claim.'”

Apart from the child’s testimony, you may consider other evidence where available,
including:
o Testimony or affidavits from family members or members of the child’s community

o Evidence from medical personnel, teachers, social workers, community workers,
child psychologists, and others who have dealt with the child

Example

A report from a child psychologist who has interviewed the child may indicate
that the child suffers from post-traumatic stress, a conclusion that could support
your determination regarding past or future persecution.

o Documentary evidence of persons similarly situated to the child (or his or her group),
physical evidence, and general country conditions information.

8 LEGAL ANALYSIS

8.1 Introduction

This section will focus on the particular legal issues you may encounter when
adjudicating the claim of a child who has filed his or her own refugee or asylum
application. This section does not create new law or alter existing law, nor does it attempt
to address all the legal issues that may arise in adjudicating a child’s refugee or asylum
claim. Instead, it identifies particular issues relevant to children that you may encounter

1% For additional information, see RAIO module, Country Conditions Research; Matter of S-M-J-, 21 I&N Dec. at
726.

' In a 2010 First Circuit case, the diverging views of the majority opinion and the dissenting opinion illustrate how

the credibility and persecution determination can be impacted based on whether or not the adjudicator accepts
evidence from a myriad of sources in a child’s asylum case. Mejilla-Romero v. Holder, 600 F.3d 63 (1st Cir. 2010),
vacated and remanded by Mejilla-Romero v. Holder, 614 F.3d 572 (1st Cir. 2010) (expressly citing to the need for
the case to be adjudicated under the INS Children’s Guidelines on remand).
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8.2

and places those issues within the context of U.S. and international law and UNHCR
guidance.

Unlike the child who is a derivative applicant under the parent’s application, the child
who has filed a separate application must provide evidence about his or her own story,
frequently without the support of familiar adults. The child may not even fully understand
why or how the events leading to the application came about.

In order to be granted protection, the child applicant must establish that he or she meets
the definition of a refugee contained in the Immigration and Nationality Act, irrespective
of age."™ The UNHCR Handbook equally states, “[t]he same definition of a refugee
applies to all individuals, regardless of their age.” Consequently, the best interests
principle, while useful for procedural and interview considerations, does not replace or
change the refugee definition in determining substantive eligibility.

While the burden of proof remains on the child to establish his or her claim for
protection, when assessing eligibility, you must consider the eftects of the applicant’s
age, maturity, ability to recall events, potentially limited knowledge of events giving rise
to the claim, and potentially limited knowledge of the application process.'” You should
also attempt to gather as much objective evidence as possible to evaluate the child’s
claim to compensate for cases where the applicant’s ability to testify about subjective fear
or past events is limited. Given the non-adversarial nature of the adjudication and the
special considerations associated with adjudicating a child’s claim, a close working
relationship with the child’s representative and support person may be necessary to
ensure that the child’s claim is fully explored.

Persecution

As in all refugee and asylum cases, you must assess whether the harm that the child fears
or has suffered is serious enough to constitute “persecution” as that term is understood
under the relevant domestic and international law."’

Harm that Rises to the Level of Persecution

Given the “variations in the psychological make-up of individuals and in the
circumstances of each case, interpretations of what amounts to persecution are bound to
vary.”""" The harm a child fears or has suffered may still qualify as persecution despite

1% INA §§ 101(2)(42)(A); 208(a)(2); UNHCR Handbook, para. 213.

1% See section V.F., Evidence, for more on the child’s burden of proof; UNHCR, Guidelines on Policies and
Procedures in Dealing with Unaccompanied Children Seeking Asylum (Geneva: February 1997), p. 10.

"% For additional information, see RAIO modules, Refiigee Definition and Past Persecution.
"!! UNHCR Handbook, para. 52; see also Bhabha and Young, pp. 761-62.
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appearing to be relatively less than that necessary for an adult to establish persecution.'”
This is because children, dependent on others for their care, are prone to be more severely
and potentially permanently affected by trauma than adults, particularly when their
caretaker 1s harmed.

As in all cases, adjudicators should analyze persecution as objectively serious harm that
the applicant experienced or would experience as serious harm. The persecution
determination relates to the harm or suffering imposed on an applicant by the persecutor,
rather than only to the individual acts taken by the persecutor. In the cases of adults, this
distinction 1s not usually determinative. But it can be important in some children’s cases.
A child who has very limited ability to remember, understand and recount the discrete
actions of the persecutor can still establish that those actions imposed on him objectively
serious harm that he experienced as serious harm. (Of course, having established
persecution, the applicant must also establish that the persecutor imposed the persecution
on the applicant on account of a protected ground, which may require additional evidence
about the persecutor’s actions, whether in the form of the applicant’s testimony or some
other type of evidence, such as testimony of others or country conditions.)

In Mendoza-Pablo v. Holder, the Court of Appeals for the Ninth Circuit considered the
harms suffered by Mendoza-Pablo as a part of his family in assessing whether the events
of his childhood constituted persecution and concluded that “the BIA’s ruling that
Mendoza-Pablo did not suffer past persecution because his exposure to persecution was
‘second-hand’ reflects an incorrect view of the applicable law.” '’ The court noted that
case law made it clear that an infant can be the victim of persecution, even in the absence
of present recollection of the actions and events that imposed the persecution, citing to
Benyamin v. Holder, 579 F.3d 970, 972 (9th Cir. 2009) (the harm suffered as a result of
enduring genital mutilation as a five-day-old infant constitutes persecution)."*

Mendoza-Pablo was born in the mountains several weeks premature, shortly after his
pregnant mother fled from Guatemalan government forces that had attacked her ancestral
village, burned the village to the ground, and massacred its inhabitants, including several
of Mendoza-Pablo’s close relatives. The court noted that the specific attack was
documented in credible human rights sources as part of a “fierce and largely one-sided
civil war with insurgent groups predominantly of Mayan ethnicity.”""* The newborn child
suffered serious harms as a result. The court declined to isolate the initial acts taken by
the persecutors in the applicant’s village from their direct consequences for the applicant.

"2 See Marina Ajdukovic and Dean Ajdukovic, “Psvchological Well-Being of Refugee Children,” Child Abuse and
Neglect 17:6, 843 (1993); Betty Pfefferbaum, “Posttraumatic Stress Disorder in Children: A Review of the Past 10
Years," J. Am. Acad. Child Adolesc. Psychiatry, 36:11, at 1504-03.

'3 Mendoza-Pablo v. Holder, 667 F.3d 1308, 1315 (9th Cir. 2012).
" Benyamin v. Holder, 579 F.3d 970, 972 (9th Cir. 2009).
5 Mendoza-Pablo, 667 F.3d at 1310.
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Rather it viewed those initial acts as directly imposing a broader set of harms on the
applicant (premature birth and early malnourishment with their ongoing health
consequences, forced flight and permanent deprivation of home, etc.). These were harms
which the persecutors imposed on the applicant and which the applicant did experience,
regardless whether he had memory of the initial actions.

In Jorge-Tzoc v. Gonzales, the Court of Appeals for the Second Circuit noted, “Jorge-
Tzoc was a child at the time of the massacres and thus necessarily dependent on both his
family and his community . . . This combination of circumstances [displacement -
initially internal, resulting economic hardship, and viewing the bullet-ridden body of his
cousin] could well constitute persecution to a small child totally dependent on his family
and community.”"®

Jorge-Tzoc’s family and other families were targeted by the Guatemalan army’s
campaign against Mayans. When he was seven years old, Jorge-Tzoc’s sister, her
husband, and her mother-in-law were fatally shot by Guatemalan soldiers. While Jorge-
Tzoc did not witness any murders, he saw many corpses, including the bullet-ridden body
of his cousin lying on the ground. The army’s campaign resulted in his father selling their
land and the family’s relocation to a one-room home in Quiche where they struggled to
survive. When the family returned to the village after a year away, they found that the
house was full of bullet holes and the family’s animals were unrecoverable.

The Seventh Circuit held in Kholyavskiy v. Mukasey that the adjudicator should have
considered the “cumulative significance” of events to the applicant that occurred when he
was between the ages of eight and thirteen."” The applicant was subjected to regular
“discrimination and harassment [that] pervaded his neighborhood” and his school. The
harm included being regularly mocked and urinated on by other school children for being
Jewish, being forced by his teachers to stand up and identify himself as a Jew on a
quarterly basis, and being called slurs and being physically abused in his neighborhood.

Additionally, the Ninth Circuit held in Hernandez-Ortiz v. Gonzales, “[A] child’s
reaction to injuries to his family is different from an adult’s. The child is part of the
family, the wound to the family is personal, the trauma apt to be lasting...[I]njuries to a
family must be considered in an asylum case where the events that form the basis of the
past persecution claim were perceived when the petitioner was a child.”'™®

Hernandez-Ortiz involved two Mayan brothers from Guatemala who fled to Mexico in
1982 at the ages of seven and nine due to the Guatemalan army’s arrival in their village,

16 Jorge-Tzoc v. Gonzales, 435 F.3d 146, 150 (2d Cir. 2006).
"7 Kholyavskiy v. Mukasey, 540 F.3d 555, 571 (7th Cir. 2008).
"8 Hernandez-Ortiz v. Gonzales, 496 F.3d 1042 (9th Cir. 2007).
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the beating of their father by soldiers in front of their mother, and the flight of their
brother who was later killed by the army on suspicion of being a guerilla sympathizer.

Similarly, in Ordonez-Quino v. Holder, the First Circuit Court of Appeals considered the
case of a Mayan applicant from Guatemala who had been internally displaced as a child
when his family’s home and lands were destroyed. In 1980, when he was about five or
six years old, the applicant was injured in a bombing attack by the Guatemalan military,
resulting in near-total hearing loss and developmental delays that affected him throughout
his life. The Court disagreed with the BIA’s conclusion that this “isolated” incident did
not rise to the level of persecution.

Citing the decisions in Jorge-1zoc and Hernandez-Ortiz, the Court held that the BIA’s
decision was not supported by substantial evidence. It noted, “there is no indication that
the BIA considered the harms Ordonez-Quino suffered throughout this period from his
perspective as a child, or that it took the harms his family suffered into account. ... This
combination of circumstances — bombing attacks, permanent injury, the loss of a home,
the razing of lands, and internal displacement lasting years — could certainly support a
finding of past persecution for an adult. Such a string of events even more strongly
supports a finding of past persecution for a small child, whose formative years were spent
in terror and pain.”'"’

In a concurring opinion to Kahssai v. INS, Judge Reinhardt of the Ninth Circuit noted that
the effects of losing one’s family as a child can constitute serious harm. “The fact that she
did not suffer physical harm is not determinative of her claim of persecution: there are
other equally serious forms of injury that result from persecution. For example, when a
young girl loses her father, mother and brother-sees her family effectively destroyed-she
plainly suffers severe emotional and developmental injury.”'®

While age should be taken into account in making the persecution determination, not all
harm to a child, including physical mistreatment and detention, constitutes persecution. In
Mei Dan Liu v. Ashcroft, the Seventh Circuit upheld a finding by the BIA that harm Liu
experienced at the age of sixteen did not constitute persecution.' Liu, a Chinese national,
had been forcibly taken to the Village Committee Office and interrogated by police and
pressured to confess involvement in Falun Gong. On two occasions, police and guards
pulled her hair, causing her to cry, and pushed her to the ground. She was detained for

" Ordonez-Quino v. Holder, No. 13-1215, «=- F.3d --=-, 2014 WL 3623012 (1st Cir. July 23, 2014).
120 Kahssai v. INS, 16 F.3d 323, 329 (9th Cir. 1994) (Reinhardt, J., concurring opinion).

21 Mei Dan Liv v. Asheroft, 380 F.3d 307, 314 (7th Cir. 2004); Santosa v. Mukasey, 528 F.3d 88, 92 (1st Cir. 2008)
(upholding the BIA’s conclusion that Santosa did not establish past persecution in part because he suffered only
“isolated bullying” as a child); ¢f. Xue Yun Zhang v. Gonzales, 408 F.3d 1239 (9th Cir. 2005) (suggesting that the
hardships suffered by fourteen year old applicant, including economic deprivation resulting from fines against her
parents, lack of educational opportunities, and trauma from witnessing her father’s forcible removal from the home,
could be sufficient to constitute past persecution).
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two days. The police reported Liu’s arrest to her school and she was expelled. One month
later, the police searched Liu’s home and questioned her and her mother, pushing her
mother to the floor.

In holding that the evidence did not compel a finding that Liu suffered harm rising to the
level of persecution, the court stated, “age can be a critical factor in the adjudication of
asylum claims and may bear heavily on the question of whether an applicant was
persecuted or whether she holds a well-founded fear of future persecution... There may be
situations where children should be considered victims of persecution though they have
suffered less harm than would be required for an adult. But this is not such a case.
Though a minor, Mei Dan was near the age of majority — she was sixteen — at the time the
events took place. Whatever slight calibration this may warrant in our analysis is
insufficient to transform her experiences with the Chinese authorities from harassment to
persecution.”

Types of Harm that May Be Imposed on Children

The types of harm that may be imposed on children are varied. In addition to the many
forms of persecution adults may suffer, children may be particularly vulnerable to sexual
assault, forced marriage, forced prostitution, forced labor, severe abuse within the family,
and other forms of human rights violations such as the deprivation of food and medical
treatment.'* Cultural practices, such as female genital mutilation (FGM), may constitute
persecution. When considering whether a cultural practice will amount to persecution,
not only must the adjudicator consider whether the harm is objectively serious enough to
rise to the level of persecution, but also whether the applicant subjectively experienced or
would experience the procedure as serious harm. For example, if an individual applicant
welcomed, or would welcome, FGM as an accepted cultural rite, then it is not persecution
to that applicant. Existing case law does not definitively address how to determine
whether FGM imposed in the past on a young child, who did not have the capacity to
welcome or reject the practice, constitutes past persecution. However, since FGM is
clearly serious harm objectively, you should consider FGM under such circumstances as
persecution unless the evidence establishes that the child did not experience it as serious
harm. An adult applicant’s testimony about her own subjective experience as a young
child, both of the event itself and her later experiences of the direct consequences, should
be given significant weight. If, for example, an adult applicant testifies that she
underwent FGM as a child but does not consider it to have been serious harm, then it
generally would not be considered persecution. Alternatively, an adult applicant’s
testimony that she considers the FGM she underwent as a child to be serious harm
generally would suffice to establish her subjective experience of persecution.

Fundamental rights of children are listed in the CRC. They include the right to be
registered with authorities upon birth and acquire a nationality (Art. 7.1), to remain with

'2> Bhabha and Young, pp. 760-61.
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one’s family (Art. 9.1), to receive an education (Art. 28), and to be protected from
economic exploitation (Art. 32).'* Where such rights are denied, the impact of these
harms on the child must be explored in order to determine whether the violations,
considered individually or cumulatively, amount to persecution.

Identification of the Persecutor — Private versus Public Actors

Children’s claims may often involve forms of harm that have not traditionally been
associated with government actors. Harms such as child abuse, forced labor, or criminal
exploitation of children are often inflicted by non-state actors. Where a nexus to a
protected ground can be established, the applicant must demonstrate both that the private
persecutor has the requisite motivation to persecute and that the government is unable or
unwilling to protect the child from the alleged persecutor.'**

The fact that a child did not seek protection in his or her country of origin does not
necessarily undermine his or her case. You must explore what, if any, means the child
had of seeking protection. Depending on the age and maturity of the child, he or she may
be able to contribute some personal knowledge of the government’s ability to offer
protection, but it is far more likely that you will have to rely on objective evidence of
government laws and enforcement. Special attention should be paid to the child’s ability
to affirmatively seek protection and government efforts to address criminal activities
relating to children.'”

. _;srtuatlons or ; Q '

fThe'%a‘ licant- would have increased his o her risk by affirmatively |

123 Convention on the Rights of the Child.

121 See Matter of V-T-S-, 21 I&N Dec. 792 (BIA 1997); Matter of Kasinga, 21 1&N Dec. 357 (BIA 1996); Matter of
Villalta, 20 I&N Dec. 142 (BIA 1990); see also RAIO module, Persecution.

12 See Matter of S-A-, 22 I&N Dec. 1328, 1335 (BIA 2000) (finding that testimony and country conditions indicated
that it would be unproductive and possibly dangerous for a young female applicant to report father’s abuse to
government); Ornelas-Chavez v. Gonzales, 458 F.3d 1052 (9th Cir. 2006) (holding that reporting not required if
applicant can convincingly establish that doing so would have been futile or have subjected him or her to further
abuse); see also Ixtlilco-Morales v. Keisler, 507 F.3d 651, 653 (8th Cir. 2007) (agrecing with a BIA finding that the
applicant was too young to seck government protection); ¢f. Castro-Perez v. Gonzales, 409 F.3d 1069, 1072 (9th
Cir. 2005) (applicant failed to show that government was unwilling or unable to control the harm).
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ot

8.3  Well-founded Fear of Future Persecution
General Considerations'*

Child-specific issues also arise in determining whether a child has a well-founded fear of
persecution.*” A well-founded fear of persecution involves both subjective and objective
elements, meaning that an applicant must have a genuine fear of persecution and that fear
must be objectively reasonable. For children, however, the balance between subjective
fear and objective circumstances may be more difficult for an adjudicator to assess. The
UNHCR Handbook suggests that children under the age of sixteen may lack the maturity
to form a well-founded fear of persecution, thus requiring the adjudicator to give more
weight to objective factors. “Minors under 16 years of age...may have fear and a will of
their own, but these may not have the same significance as in the case of an adult.” You
must evaluate the ability of a child to provide information “in the light of his [or her]
personal, family and cultural background.”™

The Sixth Circuit, in Abay v. Ashcroft, acknowledged the Children’s Guidelines’
reference to the UNHCR Handbook on the subject of a child’s subjective fear. In Abay,
the Sixth Circuit court overturned an Immigration Judge’s finding that the nine-year-old
applicant expressed only a “general ambiguous fear,” noting that young children may be
incapable of articulating fear to the same degree as adults.'*

On the other hand, a child may express a subjective fear without an objective basis. In

Cruz-Diaz v. INS, the Fourth Circuit noted that the seventeen-year-old petitioner who had
entered the United States two years prior had a subjective fear of persecution but had not
established an objectively reasonable fear with a nexus to one of the protected grounds.’

Personal Circumstances

You should examine the circumstances of the parents and other family members,
including their situation in the child’s country of origin.'*

126 For additional information, see RATO module, Well-Founded Fear.

27 Matter of Acosta, 19 I&N Dec. 211, 224 (BIA 1985); Matter of Mogharrabi, 19 I&N Dec.439, 446 (BIA 1987);
see also RAIO module, Well-Founded Fear.

!28 UNHCR Handbook, para. 215.

"% UNHCR Handbook, para. 216.

30 dbay v. Ashcroft, 368 F.3d 634, 640 (6th Cir. 2004).

B Cruz-Diaz v. INS, 86 F.3d 330, 331 (4th Cir. 1996) (per curiam).
3> UNHCR Handbook, para. 218.
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Family as similarly sifuated

You may be able look to the child’s family as individuals similarly situated to the
applicant. A well-founded fear of persecution may be supported by mistreatment of a
child’s family in the home country. The First Circuit Court of Appeals concluded that
evidence of mistreatment of one’s family is probative of a threat to the applicant.'”
Conversely, if the child’s family does not relocate and is not harmed, the likelihood of an
objectively reasonable fear may be reduced. The failure to relocate may nonetheless be
overcome when it is due to a parent’s conflict of interest rather than a decreased threat to
the child.” Where there appears to be a conflict of interest between the child and the
parents, you “will have to come to a decision as to the well-foundedness of the minor’s

fear on the basis of all the known circumstances, which may call for a liberal application
of the benefit of the doubt.”"*

Family’s intentions

If the child was sent abroad by his or her parents or family members, the circumstances
of that departure are relevant to the child’s refugee or asylum application. “If there is
reason to believe that the parents wish their child to be outside the country of origin on
grounds of well-founded fear of persecution...,” that may suggest that the child has such a
fear as well."*® On the other hand, a family’s actions toward a child — abandonment,
neglect, or selling a child into slavery — may support a child’s fear of persecution at the
hands of relatives.

Child’s arrival

The circumstances of a child’s flight and arrival in a second country may provide clues as
to whether the child has a well-founded fear of persecution.'”” If the child arrives in the
company of other refugees who have been found to have a well-founded fear of
persecution, this may, depending on the circumstances, help to establish that the child’s
fear is well-founded.

Internal Relocation

133 Ananeh-Firempong v. INS, 766 F.2d 621, 626 (1st Cir. 1985); see also UNHCR Handbook, para. 43; Matter of A-
E-M-, 21 I&N Dec. 1157 (BIA 1998).

13 Bhabha and Young, 764.

135 UNHCR Handbook, para. 219.

135 UNHCR Handbook, para. 218.

%7 See 8 C.F.R. § 208.13(b)(2); UNHCR Handbook, para. 217.
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Children’s Claims

It is generally not reasonable to expect a child to internally relocate by himself or herself;
however, you should examine whether circumstances show that internal relocation would
be reasonable.'*®

8.4 Nexus to a Protected Ground

Regardless of the nature or degree of harm the child fears or has suffered, that harm must
be on account of one of the five protected grounds contained in the definition of a
refugee. Children, like adults, may raise one or more protected grounds as the basis for a
refugee or asylum claim. You must explore all possible grounds for refugee or asylum
status and should take into account the age and relative maturity of the child in assessing
the child’s ability to articulate his or her claims.

This Training Module looks briefly at the protected grounds in general and then turns to
an analysis of membership in a particular social group because claims based on this
ground are frequently novel and analytically complicated. Similarly, RAIO has addressed
membership in a particular social group in a separate Training Module. '**

Burden of Proof

As with all claims, the burden falls to the applicant to establish the connection between
the past or future persecution and one or more of the five protected grounds. Because
children may lack, or have limited access to, the necessary documents or other evidence
sufficient to support a finding of nexus to one of the protected grounds, you may have to
rely on testimony of the child or of others, solely or in combination with other supporting
evidence such as country conditions, to establish these elements.

Although the Board has issued several opinions that emphasize an applicant’s burden to
produce all accessible documents, testimony alone can be sufficient to establish a claim
where the applicant credibly testifies that he or she is unable to procure documents.'*
This distinction may be particularly important in analyzing a child’s claim, especially if
the child has no legal representation.

Inability to Articulate a Nexus to a Protected Ground

8 Cf. Lepe-Guitron v. INS, 16 F.3d 1021, 1025-1026 (9th Cir. 1994) (finding that petitioner’s seven-year period of
lawful unrelinquished domicile, for purposes of a discretionary waiver of deportation, began on the date his parents
attained permanent resident status, as he was a child at the time; and minor's domicile is the same as that of its
parents, since most children are presumed not legally capable of forming the requisite intent to establish their own
domicile (citing Rosario v. INS, 962 F.2d 220, 224 (2d Cir. 1992)).

1% See RAIO Training Modules, Nexus and the Protected Grrounds and Nexus — Particular Social Group.

10 See Matter of S-M-J-, 21 I&N Dec. 722 (BIA 1997); Matter of Dass, 20 I&N Dec. 120 (BIA 1989); INA §
208()(DHB)(1); 8 C.F.R. § 208.13(a); see also section 5.6, Evidence, and RAIO Training Module, Evidence.
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Analyzing whether a child applicant has established a nexus to a protected ground in a
refugee or asylum claim may be particularly difficult because a child may express fear or
have experienced harm without understanding the persecutor’s intent. A child’s
incomplete understanding of the situation does not mean that a nexus between the harm
and a protected ground does not exist. The applicant’s testimony is only one type of
evidence. There must be sufficient evidence to support a finding of nexus, but the
applicant’s inability to testify about nexus will not preclude an officer from determining
that nexus is established by other reliable evidence, whether that is the testimony of
others, country conditions, or other relevant evidence.

The persecutor may have several motives to harm the applicant, some of which may be
unrelated to any protected ground. There is no requirement that the persecutor be
motivated only by the protected belief or characteristic of the applicant. Moreover, an
applicant is not required to establish that the persecutor is motivated solely by a desire to
overcome the protected characteristic.” When the child is unable to identify all relevant
motives, a nexus can still be found if the objective circumstances support the child’s
claim of persecution on account of a protected ground.'*

No requirement for Punitive Intent

The inherent vulnerability of children often places them at the mercy of adults who may
inflict harm without viewing it as such, sometimes to such a degree of severity that it may
constitute persecution. The Board of Immigration Appeals has held that a punitive or
malignant intent is not required for harm to constitute persecution on the basis of a
protected ground.'* A persecutor may target the applicant on account of a protected
characteristic in the belief that he or she is helping the applicant.

Consequently, it is possible that a child’s claimed harm may arise from a culturally
accepted practice within his or her community. In such cases, an adjudicator must look

YU Matter of Fuentes, 19 T&N Dec. 658, 662 (BIA 1988).

"2 INA § 208(b)(1)(B)(); Matter of J-B-N- & S-M-, 24 1&N Dec. 208 (BIA 2007); Matter of S-P-, 21 I&N Dec. 486
(BIA 1996). If you are processing refugee applications overseas, you must determine if a reasonable person would
fear that the danger arises on account of one of the five grounds. If you are adjudicating asylum applications under
INA § 208, you must determine whether the applicant’s possession of one of the five protected grounds is “at least
one central reason” motivating the persecutor. See RAIO Training Module, Nexus and the Protected Grounds for
further discussion. The “one central reason” standard was added to the statute by the REAL ID Act, and applies only
to asylum adjudications. The Board has explained, however, that the “one central reason” language should be
interpreted consistent with prior Board precedent that allows nexus to be established where the persecutor has mixed
motivations. “Having considered the conference report and the language of the REAL ID Act, we find that our
standard in mixed motive cases has not been radically altered by the amendments. The prior case law requiring the
applicant to present direct or circumstantial evidence of a motive that is protected under the Act still stands.” Matter
of J-B-N- & S-M-, 24 I&N Dec. at 214. These are the same cases governing mixed motivation cases in refugee
processing, thus the substantive analysis in the two contexts is essentially the same.

'3 Matter of Kasinga, 21 I1&N Dec. 357 (BIA 1996); Pitcherskaia v. INS, 118 F.3d 641 (9th Cir. 1997).
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carefully at both the degree of harm and whether any of the reasons for inflicting the
harm involve a protected ground.

Inability to Articulate a Political Opinion

When a child claims persecution or a well-founded fear of persecution on the basis of
political opinion, the age and maturity of the child must be taken into account. A young
child may have difficulty articulating a political opinion. Because the level of children’s
political activity varies widely among countries, however, you should not assume that age
alone prevents a child from holding political opinions for which he or she may have been
or will be persecuted. The nexus inquiry is focused on the persecutor’s state of mind, not
the applicant’s. The critical question in a political opinion claim is if the persecutor
perceives the applicant as having a political opinion (regardless of whether it is a sincere,
strong or well-expressed opinion and even regardless of whether the applicant actually
has such an opinion) and if the persecutor targets the applicant on account of that
perception.

In Civil v. INS, the First Circuit affirmed the Board’s holding that the young applicant
failed to establish a well-founded fear of persecution based on either political opinion or
membership in a social group consisting of “Haitian youth who possess pro-Aristide
political views.”'* Although the court found sufficient grounds to affirm the underlying
decision, it criticized the Immigration Judge’s conclusion that “it is almost inconceivable
to believe that the Ton Ton Macoutes could be fearful of the conversations of 15-year-old
children,” noting that the evidence submitted by the petitioner cast serious doubts on the
presumption that youth “are unlikely targets of political violence in Hait1.” Similarly, in
Salaam v. INS, the Ninth Circuit overturned a BIA finding of adverse credibility where
the BIA held it was implausible that the petitioner had been vice president of a branch of
an opposition movement at the age of eighteen.'®

It may also be possible for a child’s claim to be based on imputed political opinion.'*
The adjudicator should carefully review the family history of the child and should
explore as much as possible the child’s understanding of his or her family’s activities to
determine whether the child may face persecution based on the imputed political beliefs
of family members or some other group with which the child is identified.

Membership in a Particular Social Group

M Civil v, INS, 140 F.3d 52 (1st Cir. 1998).
5 Salaam v. INS, 229 F.3d 1234 (9th Cir. 2000) (per curiam).

Y6 Matter of S-P-, 21 I&N Dec. 486 (BIA 1996); see Garcia-Martinez v. Asherofi, 371 F.3d 1066, 1076 (9th Cir.
2004) (evidence that every family in a Guatemalan village lost a male member to the guerrillas and that the military
raped a woman every eight to fifteen days, based on the mistaken belief that the villagers had voluntarily joined the
guerrillas, compelled a finding that the applicant’s rape by soldiers was on account of a political opinion imputed to
her).
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In order to establish eligibility for asylum based on membership in a particular social
group, an applicant must establish that the group constitutes a particular social group
within the meaning of the refugee definition; that the applicant is a member or is
perceived to be a member of that group; and that the persecutor was or will be motivated
to target the applicant on account of that membership or perceived membership in the
particular social group.'"” The BIA clarified in a 2014 precedent decision that there is a
three-prong test for evaluating whether a group constitutes a particular social group:

[A]n applicant . . . seeking relief based on “membership in a particular social
group” must establish that the group 1s

(1) composed of members who share a common immutable characteristic,
(2) defined with particularity, and
(3) socially distinct within the society in question.'**

Issues of social group that are likely to arise in a child’s asylum claim include social
groups defined by family membership, social groups defined in whole or in part by age,
and social groups defined in whole or in part by gender. The question of whether the
group with which the child applicant identifies himself or herself can be considered a
particular social group for the purpose of asylum eligibility will be analyzed in the same
manner as with adults.

Case law on particular social group continues to evolve. It is discussed in more detail in
the RAIO Training Module, Nexus - Membership in a Particular Social Group, including
the subsection on age as a characteristic. Children’s cases, however, often involve
complex and/or novel particular social group formulations, and the following points are
important to keep in mind when analyzing whether a child has established eligibility for
protection based on membership in a particular social group.

' Matter of C-A-, 23 1&N Dec. 951 (BIA 2006); Matter of Acosta. 19 I&N Dec. 211, 233 (BIA 1985). See also
Lynden D. Melmed, USCIS Chief Counsel, Guidance on Matter of C-A-, Memorandum to Lori Scialabba, Associate
Director, Refugee, Asylum and International Operations (Washington, DC: January 12, 2007).

Y8 Matter of M-E-V-G-, 26 1&N Dec. 227, 237 (BIA 2014). The Board in M-E-V-G- renamed the “social visibility”
requirement as “social distinction,” clarifying that social distinction does not require literal visibility or “outwardly
observable characteristics.” 26 I&N Dec. at 238. Rather, social distinction involves examining whether “those with
the characteristic in the society in question would be meaningfully distinguished from those who do not have it.”

Id. The Board also clarified that social distinction relates to society’s, not the persecutor’s, perception, though the
persecutor’s perceptions may be relevant to social distinction. The Board defined particularity as requiring that a
group “be defined by characteristics that provide a clear benchmark for determining who falls within the group.” /d.
at 239. Membership in a particular social group can be established through *[e]vidence such as country conditions
reports, expert witness testimony, and press accounts of discriminatory laws and policies, historical animosities, and
the like.” /d. at 244.
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o Common bases for children’s particular social group claims include family
membership, gang violence, female genital mutilation, forced marriage, and abuse
within the family.

o Other harms faced by children may include trafficking, gender-based violence, rape,
forced prostitution, forced recruitment by rebels or para-military, and child
exploitation. The appropriate particular social group depends on the facts of the case
and may involve the trait of socially recognized lack of effective protection.

Emmpie

:'} Qfor certam cases. It is smular to the partrcular soclal group of former chlld soldlers
’ﬁi\fproposed by the Thrrd Clrcult 1n Lukwago " Ashcroﬁ 329 F 3d 157 (3rd Crr \:f

f fcases in order to av01d ctrcularlty, the past experlence of trafﬁckmg could not
quahfy the mdmdual for protection (un ess, of course, it had been 1mposed onﬁ }
~ account of some other protected ground). Instead, harm feared due to the status of
;;havrng been trafﬁcked could qualify. In terms of evaluatmg the particular soctal‘-}

" grOup for the Acosta test the trart of betng formerly trafﬁcked is 1mmutable and

group must also have well deﬁned boundarles and the assessment would need to
~ include country condtttons mformatlon mdreatlng that that socrety dlstmgurshes -
, /formerly trafficked individuals from others in society. The nexus analysis would
~ need to be carefully articulated to show that the applicant was or would be harmed; ,;'
_on account of the trait of havmg been trafficked. Whether future harm feared by an
,,"apphcant on account of this partlcular social group would rise to the level of
‘persecutlon would be very tact dependent The adjudtcator woul d then need to;
~examine whether the apphcant wrll be targeted on account of hrs or her status of .
_ being formerly trafficked. . . .

Emmple

f{“fWhrle the Thrrd Crrcurt ‘1 ?ESCObaI v Gongales 417 - 3d 363 (3d Crr 2005)
~ found that homeless chrldren who live in the streets in Honduras did not constitute
a partrcular social group in that case, this does not: foreclose the possrbtlrty ofa |
~ particular social group mvolvmg street children It Would be neeessary to examine |
- whether they had faced harm or fear future harm due to their status as sireet |
_ children. As with any particular social group case, it would be neoessary o _
_ evaluate whether the trait of being a street child is immutable and whether agroup |
~ of street children is. sufficiently discrete and socially distinct. A child’s inability to
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;that the group is dlscrete and soc1a11y dlstmct : ﬁ .

e Family alone can constitute a particular social group. If a person is targeted because
of the family connection, then the particular social group of family is appropriate.
This is true even if the original family member on whom the connection is based is
not targeted due to a protected ground."” The shared familial relationship is the
common trait that defines the group. In most societies, the nuclear or immediate
family 1s socially distinct, while in some societies, more extended relationships may
also be socially distinct. Possible formulations are “Immediate [or nuclear] family”
or “Immediate [or nuclear] family of [X individual].”

e A particular social group for gang recruitment may not succeed where recruitment is
conducted in order to fill the ranks of the gang and not on account of a protected
ground; youths who resist gang recruitment generally do not constitute a particular
social group.'* Former gang membership also generally does not form the basis of a
particular social group,' as it is generally agreed that the shared characteristic of
terrorist, criminal or persecutory activity or association, past or present, cannot form

9 See, e.g.. Aldana-Ramos v. Holder, --- F.3d ---, No. 13-2022, 2014 WL 2915920 (1st Cir. June 27, 2014).

10 A fatter of S-F-G-, 24 1&N Dec.579 (BIA 2008); Matter of E-A-G-, 24 I&N Dec.591 (BIA 2008) (rejecting two
proposed particular social groups related to gang recruitment: (1) “persons resistant to gang membership;” and (2)
“young persons who are perceived to be affiliated with gangs.” The finding that gang recruitment does not constitute
persecution on account of a protected ground is somewhat analogous to the Supreme Court’s holding in INSv. Klias-
Zacarias, 502 U.S. 478 (1992) (a Guatemalan guerrilla group’s attempt to recruit the respondent to join their group
and the respondent’s refusal to do so does not establish a nexus to a protected ground such as political opinion).,
Neither S-£-G- nor Elias-Zacarias foreclose the possibility that under different facts, individuals who refuse
recruitment or refuse to otherwise cooperate with gangs or guerillas could be members of a particular social group.
See Pirir-Boc v. Holder, 750 F.3d 1077, 1081 (9th Cir. 2014) (holding that the BIA erred in relying on S-£-G- to
find that “individuals taking concrete steps to oppose gang membership and gang authority” was not a socially
distinct group without conducting an evidence-based inquiry into the facts of the individual case as required under
Matter of M-E-V-(r-, 26 1&N Dec. 227 (BIA 2014)).

Bln asylum cases arising within some circuits, former gang membership may form a particular social group if the
former membership is immutable and the group of former gang members is socially distinct. See Martinez v. Holder,
740 F.3d 902 (4th Cir. 2014); Urbina-Mejia v.Folder, 597 F.3d 360 (6th Cir. 2010); Benitez Ramos v. Holder, 589
F.3d 426 (7th Cir. 2009). See also, USCIS Asylum Division Memorandum, Nofification of Ramos v. Holder:
Former Gang Membership as a Potential Particular Social Group in the Seventh Circuit (Mar. 2, 2010). Even
where former gang membership may be the basis of a particular social group, you must consider if the applicant is
subject to a mandatory bar and whether the applicant merits a favorable exercise of discretion (balancing of factors).
For mandatory bars, consider the serious non-political crime bar, as well as the other bars, including terrorist related
inadmissibility grounds; also, past gang-related activity may serve as an adverse discretionary factor that is weighed
against positive factors.
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152

the basis of a particular social group."* Nonetheless, there may be other protected
grounds involved in a gang-related case. Always examine whether there are other
factors involved in cases where an individual is targeted by gangs, such as political
opinion, family connection, LGBT issues, or religion."”

o “Females [of the applicant’s tribe or nationality] who have not yet undergone FGM as
practiced in their culture” may be an appropriate particular social group formulation
when the claim is based on FGM. You must assess whether FGM is persecution to an
individual applicant, including in cases where FGM is imposed on a young child who
does not have the capacity to welcome it as an important rite. As FGM 1s clearly
objectively serious harm, the point of inquiry is the applicant’s perception of it."** If
the applicant 1s still a young child who may not have the capacity to form an opinion
about FGM, apply standard principles of supplementing the child’s testimony with
other evidence, e.g., accompanying adult’s testimony, objective evidence in the form
of country conditions reports concerning what the child was or would be subjected
to."” It is also important to ask whether the applicant fears FGM to a child"™ or

192 See Matter of W-G-R-, 26 I&N Dec. 208, 215 n.5 (BIA 2014); USCIS OCC Memorandum from Lynden
Melmed, Guidance on Matter of C-4- (Jan. 12, 2007); Cantarero v. Holder, 734 F.3d 82, 85-86; Arfeaga v.
Mukasey, 511 F.3d 940 (9th Cir. 2007),

'3 A decision that could be useful when assessing gang-related claims is Martinez-Buendia v. Holder, 616 F.3d 711
(7th Cir. 2010). The applicant organized Health Brigades to travel to rural parts of Colombia and offer volunteer
health services. The guerrilla group, FARC, demanded she publicly attribute her Health Brigade work to the FARC;
she refused and was attacked. Instead of addressing the potential particular social group (which the dissent did
address in a concurring opinion), the court found that the facts made it clear that the FARC imputed an anti-FARC
political opinion to her, which led to the increasingly violent nature of their persecution of her. In reaching its
decision, the court noted, “in certain cases, ‘the factual circumstances alone may constitute sufficient circumstantial

5 5

evidence of a persecutor’s . . . motives’.

154 In Mendoza-Pablo v. Holder, 667 F.3d 1308, 1315 (9™ Cir. 2012), the court noted that an infant can be the victim
of persecution, even in the absence of present recollection of the events that constituted the persecution, citing to
Benyamin v. Holder, 579 F.3d 970, 792 (9th Cir. 2009) (enduring genital mutilation as a five-day-old infant
constitutes persecution). It is reasonable to consider FGM persecution if the applicant currently says it was serious
harm. See Matter of A-1-, 25 I&N Dec. 4, 5 (BIA 2009) (“It is difficult to think of a situation, short of a claimant
asserting that she did not consider FGM to be persecution, where the type of FGM suffered by the respondent, at any
age, would not rise to the level of persecution.”™).

55 In Abay v. Asheroft, 368 F.3d 634, 640 (6th Cir. 2004), the Sixth Circuit overturned an Immigration Judge’s
finding that the 9-year-old applicant expressed only a “general ambiguous fear,” noting that young children may be
incapable of experiencing fear to the same detgree as adults.

156 Kone v. Holder, 596 F.3d 141, 153 (2d Cir. 2010) (remanding a petitioner's claim for the BIA to consider whether
“a mother who was herself a victim of genital mutilation” experiences persecution when her daughter may “suffer
the same fate™); Abay v. Asheroft, 368 F.3d 634, 642 (6th Cir. 2004) (recognizing that a petitioner for asylum and
withholding of removal can demonstrate direct persecution based on the harm of “being forced to witness the pain
and suffering of her daughter” if she were subjected to FGM); Matter of 4-K-, 24 1&N Dec. 275 (BIA 2007). A-K-
involved a Senegalese father who feared that his two USC daughters would be subjected to FGM. Note that under 4-
K-, there is no nexus unless the parent fears FGM to their child in order to target the parent for the parent’s protected
ground. Matter of A-K- does not foreclose the possibility of FGM on a family member due to the applicant’s
political opinion constituting persecution to the applicant.
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whether an applicant fears FGM to another family member due to the applicant’s
political opinion."”’

o “Females [of the applicant’s tribe or nationality] who are subject to cultural
expectations that they will submit to arranged marriages” may be an appropriate
particular social group for forced marriage claims. As arranged marriages are an
important tradition in many cultures, the issue is whether an individual subjectively
experiences or would experience the marriage as serious harm. The analysis
acknowledges that the harm from the forced marriage can continue even after the
marriage ceremony.

Firm Resettlement

The BIA has long held that a parent’s resettlement status is imputed to his or her
children.”*® The Ninth Circuit has also looked to “whether the minor’s parents have firmly
resettled in a foreign country before coming to the United States, and then derivatively
attribute[d] the parents’ status to the minor.”"” However, this may no longer be the case,
and in interpreting whether a child is firmly resettled, you should apply the BIA’s
framework for analyzing firm resettlement in its 2011 decision, Matter of A-G-G-."* In
this decision, the BIA announced a new four-step framework for deciding firm
resettlement cases that first focuses exclusively on the existence of an offer.' For this
reason, you should not rely on case law issued prior to May 2011 that conflicts with the
holding in Matter of A-G-G- and does not follow the BIA’s new approach. See the RAIO
Training Module, Firm Resettlement.

Serious Nonpolitical Crime

In all cases where the question arises as to whether there is reason to believe that an
applicant has committed a serious nonpolitical crime, an adjudicating officer must
consider an applicant’s culpability in determining whether the crime is “serious” within
the meaning of the INA. Relevant factors would include: (1) whether and to what extent

57 An applicant may fear FGM to a family member due to the applicant’s possession of a protected trait (political
opinion or one of the four other grounds). See Gatimiv. Holder, 578 F.3d 611 (7th Cir. 2009) (threat of FGM to
petitioner’s wife in order to harm petitioner, a former Mungiki member, could constitute persecution to petitioner for
having left the Mungiki).

1988 CFR. § 208.15; Matter of Ng, 12 I&N Dec. 411 (BIA 1967) (holding that a minor was firmly resettled in
Hong Kong because he was part of a family that resettled in Hong Kong); Matter of Hung, 12 1&N Dec. 178 (BIA
1967) (holding that because parents were not firmly resettled in Hong Kong, the minor child also was not firmly
resettled there).

' Vang v. INS, 146 F.3d 1114, 1116 (9th Cir. 1998) (holding that the parents” status is attributed to the minor when
determining whether the minor has firmly resettled in another country).

' Matter of A-G-G-, 25 1&N Dec. 486 (BIA 2011).
16! 4-G-G-, 25 1&N Dec. at 501.
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the applicant acted under duress; (2) the applicant’s intent, with age being a relevant
factor; and (3) whether and to what extent the applicant knew they were committing a
crime. This analytical approach is consistent with the purposes of the serious nonpolitical
crime bar, and with basic principles of criminal and protection law. Age becomes a
significant factor when this issue arises in a child’s claim, as youth may be a relevant
factor when assessing culpability.

For additional information regarding grounds of inadmissibility for refugees and bars to
applying for or eligibility for asylum, see Division Supplements. See also RAIO Training
Module, Inadmissibilities, and the Asylum Division Lesson Plan, Mandatory Bars to
Asylum.

9 OTHER IMMIGRATION STATUSES AVAILABLE TO CHILDREN

For additional information, see ASM Supplement — Other Immigration Statuses
Available to Children.

10 SUMMARY
10.1 International Guidance

It is important to look to international law for guidance when binding U.S. case law does
not speak to the relevant issue. International instruments such as the Universal
Declaration of Human Rights, the Convention on the Rights of the Child, and several
UNHCR Executive Committee Conclusions and UNHCR published policies provide
insight and guidance regarding how to handle protection claims from minors.

10.2  Child Development

When interviewing children you must recognize that a child’s stage of development can
affect the interview — both in tone and content. Children who are in a younger stage of
development may not be able to recall facts or analyze issues as well as more mature
children or adults. Furthermore, children’s perceptions of the world will not conform to
those of most adults and could create an obstacle to a smooth interview.

10.3 Procedural Considerations

In order to address the unique situation of child applicants, you must make adjustments to
their interviews and interview style to facilitate the process. Procedural adjustments
include allowing the child to be interviewed by an officer with relevant experience and
scheduling the interviews of family members — especially siblings — as close in time as

possible.
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Other procedural considerations necessary in children’s cases include determining
whether or not the minor applicant is unaccompanied, determining a minor’s capacity to
apply for protection, who may be able to speak on the child’s behalf, and evaluating any
conflicts between the child and the parents’ interests.

10.4 Interviewing Considerations

In order to create a child-friendly atmosphere, you must attempt to build a rapport with
the child, “read” the child applicant for any sign of anxiety, and guide the child through
the interview process. Questions should be posed with the child’s mental development
and maturity in mind. Whenever possible, officers must accommodate child applicants
who would like a trusted adult to be present during the interview. You should ask
questions concerning the child’s guardianship and parental consent to and knowledge of
the refugee or asylum application. While these questions usually do not affect substantive
eligibility, they are nonetheless important for evaluating the child’s care and custody
situation.

Because children are less likely than adults to be able to articulate their claim and obtain
supporting documents, you may be required to consider more sources of information to
evaluate the objective merit of the claim. This includes taking testimony from other
individuals, looking to documentary evidence of individuals similarly situated to the
applicant, and taking into account the amount of information that a child of that age can
be expected to know and recall.

Children, as adults, are not required to provide corroborating evidence and may rely
solely on testimony when the testimony is credible. However, children cannot be
expected to present testimony with the same degree of consistency or coherency as
adults, and you must consider children’s development levels and emotional states when
evaluating their testimony.

10.5 Legal Analysis

The definition of a refugee contained in the INA applies to all individuals regardless of
their age. Although children do not enjoy a lessened standard for refugee or asylum
eligibility, there are considerations that must be taken into account when analyzing
children’s claims. First, the harm that a child suffered or fears may rise to the level of
persecution even when the same harm claimed by an adult would not be considered
persecution. Second, though the child may be able to express a subjective fear of
persecution, he or she might not be able to articulate the objective reasons for that fear,
such that evidence from other sources must be considered on this point. Third, an
examination into the circumstances in which a child finds himself or herself — how he or
she arrived in a second country, the location of his or her relatives, or the harm that has
befallen his or her parents, for example — may reveal facts that support the child’s refugee
or asylum claim.
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A child’s inability to understand all of the circumstances surrounding his or her flight
creates difficulty in analyzing the nexus of the harm or feared harm to a protected ground.
Officers must pay close attention to the objective facts surrounding the child’s claim to
determine if there is a nexus regardless of the child’s ability to articulate one. Many
claims raised by children will be on account of membership in a particular social group.
The body of case law that discusses the issue of particular social group applies to children
just as it does to adults.

Other legal issues that may involve child-specific considerations include the application
of some of the bars to refugee status or asylum, or inadmissibilities for refugee

applicants.
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Children’s Claims

PRACTICAL EXERCISES

There are no practical exercises for this module.
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OTHER MATERIALS

Sample Opening Statement for Children

- I am glad that you are here today, and that your friend Mr. (Ms.) [name of support
“person, if any] is here with you. Do you know what we are going to do today? We
are going to talk about why you left [name of country of origin], and why you may
not want to go back there. As we talk, you and I both have jobs to do. My job is to
understand what happened to you.  But I need your help. Your job is to help me to
funderstand by telling me as much as you can remember = even the little things Sl

1 w1ll be asking you some questions today. Some questlons will be easy for you to
answer. But you may not understand other questions. It is okay if you do not
understand a question. Just tell me that you do not understand and I will ask the
“question dtfferentl But please do not guess at an answer or make an answer up.

- Ifyou do not know the answer to the quest1on that s okay too. Just tell me that‘ 'b
you don’t know the answer. No one can remember everythmg

As we talk today, 1 will write down what we say because what you tell me is
important. Do not get nervous about my takmg notes. Later if I forget what we
-said, Ican Iook it up. : : ; i

,I understand that you may be nervous or scared to tell me about what happened to
you. Unless there is some reason it would make you afraid, we will tell your
“parents about your application if we are able to, but I will not tell anyone else in

- [name of country of origin] about what you tell me today. Also, none of your -
friends or other family members will know anything about what you tell me, unless
you write a special letter that allows me to share information with them.

‘Before we start, do you have any questions that you would like to ask me? Or is

there anything that you want to tell me? If you think of something while we are

talking, let me know. If you have to 0.go to the bathroom or want to stop for a while,
i also let me know ‘
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Supplement A
Refugee Affairs Division Children’s Claims

SUPPLEMENT A — REFUGEE AFFAIRS DIVISION

The following information is specific to the Refugee Affairs Division. Information in each text
box contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING

1. USCIS Refugee Affairs Division, Standard Operating Procedure: Children’s Cases
(4 January 2011).

2. Memorandum from John W. Cummings, Deputy Director, INS Office of International
Affairs, to Overseas District Directors, Guidelines for Children’s Refugee Claims,
(120/6.4) (30 Jan. 1999).

ADDITIONAL RESOURCES

1. Lummert, Nathalie and Margaret MacDonnell, From Identification to Durable
Solutions: Analysis of the Resettlement of Unaccompanied Kefugee Minors to the
United States and Recommendations for Best Interest Determinations, United States
Conference of Catholic Bishops, July 2011.

2. UNHCR, Field Handbook for the Implementation of UNHCR BID Guidelines (2011).

3. Duncan, Julianne, Current Challenges in the Resettlement of Minors Through
UNHCR and the Best Interest Determination Process, United States Conference of
Catholic Bishops, June 2003,

4. UNHCR, Guidelines on Determining the Best Interests of the Child (2008).

SUPPLEMENTS

The Refugee Affa1rs D1V1qlon and Department of State have 1ndependenﬂy lssued
u1dance on how to adjudicate refugee cases involving married children.!® If

!> Memorandum from Terry Rusch, Director, Office of Admissions Bureau of Population, Refugees, and Migration,
Department of State, to Overseas Processing Entities, Program Announcement 2010-03 Guidance on Processing
Married Minors (8 Dec. 2009).
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~ UNHCR refers a case 1nvolv1ng married minor, you may find a BID in the file
- under certaln circumstances. If no BID is in the case file and you have concerns
~ about the well- being of the married chlld you r’lust consult the team leader and
,,}requestthataBl"Dbedone | ‘ .. _ _

_i jfThe 1nformat10n in th1s sectlon is taken from Refugee Affans D1v151on Gu1c ance
,_ 'jand Department of State Progra Announcement 2010- 03. .

, "The followmg pr1n01ples app y whenprocessmg marrled mlnors:163 for the us
/ .Refugee Adm1ss10nsProg1 m"llSRAP); - .- .

In general a marrlage must be legally valld in the place of celebrauon
« -:Camp marnages rnay be accepted n certaln cn‘cumstances -

. 2 :Marrled mlnors who are both under age 18 and are travellng w1thout
~ their parents. United Nations H1gh Comm1ss1oner for Refugees (UNHCR)
~ Best Interest Determinations (BIDs) ' are requ1red for both eh1ldren The

,) _children are conmdered unaccompamed mlnors and rnay be placed in foster
'-;:care’ : ‘ -

3 ,jMamed minors who are both under age 18 and at least one set of parents
- is traveling with the couple. BIDs are not requ1red The married couple
~must have their own case, which should be cross—refereneed w1th the parents
' case _fsothatftheﬁy;niay be inte"rVieWed altoaether; - .

4. 'Marrled couple where one spouse is under age 8 and the other spouse lS
~ overagel18.ABID s generally not needed for the minor, even if he/she is
~ not traveling with the parents. A minor questlonnzure should be completed by
~ the RSC for the mmor spouse . . ” ,

’_ An Ofﬁcer «may /req-;uest a fB;ID for UNHCR Pl or P2 referrals) 1f there are cases
_ which fall outside the norm and the officer would like a closer examination of what
| is in the best interests of the child Ex: a BID could be requested for a 16- year-old:

'3 Minors are under the age of 18.

15 I a marriage is invalid based on a failure to comply with formal registration requirements, a marriage may still
be valid for immigration purposes if the parties were prevented from formal perfection of the marriage due to
circumstances relating to their flight from persecution. Examples of circumstances beyond the couple's control and
relating to the flight from persecution would include inability to access host country institutions due to refugee camp
policies or conditions, discriminatory government policies or practices, and other consequences of the flight from
persecution. A couple who has been prevented from formal perfection of the marriage must also show other indicia
of a valid marriage. The relevant considerations may include: holding themselves out to be spouses, cohabitation
over a period of time, children born to the union, and the color of a marriage ceremony.

19> BIDs are required for unaccompanied or separated children referred by UNHCR under Priority 1 or Priority 2.
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. marrred to a SO-year old or where there is some susprcron of abuse . } f'j .

5 The UNHCR BID Guldelrnes do not exp11c1tly address the issue of mrnors who are;; '
~ married. However, in the absence of gurdance in the Guidelines, some UNHCR _
_ offices have addressed it and have come up with the followmg posmon A formal
_ BID is not requlred for unaccompamed and separated children who marry before

~ they turn 18 years, and the marriage has been carried out in accordance with
* ‘;natronal law and Convention on the Rtghts of the Child (CRC) standards Such
~ individuals w111 no longer be considered unaccompamed 'f separated chlldren
~ However, to ensure that the marriage has been carried out in accordance wrth‘; f‘
_ national law and CRC standards, that the child has not been forced into marriage,
~and that the case is not one of child trafficking, it is recommended that a best f
_ Interests assessment be conducted prror to determmrng the recommended durable .
’ "solutron - « * - '-

RAD Supplement Standard OQeratmg Proeedures for Chlldren S Cases

Smce 2003 reﬁrgee adjud1Catlons have requrred that a formal Best Interesti; "
; "’Determmatron (BID) be prepared by UNHCR for each child referred to the United
_ States Refugee Program (USRAP) as a principal applicant.' The requirement has -
_ been formalized in SOPs for Children’s Cases aiopted in January, 20119 Ofﬁcers"’ -

_must review the BID to verrfy that the Chlld S protectlon needs are berng met 1n the /- :
. apphcatron and adjudrcatron process . » .

Key Elements of a Valld BID

Was the BID prepared by a quallfred chrld welfare profess1ona1‘?
‘Was the BID srgned by the preparer or full BID panel?

D1d the BID 1nclude athorough eXploratlon of the ch11d s past and current famﬂy ,, .
sttuatlon’? - 4 -

Did the BID prov1de 1nformatron on I oW long the ﬁchildj has been ]i\j/ing' wrth the c,lrrent f
careglver'? . - - -

Did the BID. desorrbe the chrld 3 relatronshrp wrth hrs or her caregrver 1nclud1ng the }

physrcal/health emotronal/psychologlcal and economrc srtuatron of the chrld‘?

Was a drhgent search for famlly carried out (consrstent Wrth chrld and famrly safety and

196 Memorandum from Terry Rusch, Director, Office of Admissions, Bureau of Population, Refugees and Migration,
Department of State, to U.S. Refugee Program Processing Entities, Program Announcement 2001-01 USRP Policy
on Resettling Unaccompanied Refugee Minors (URM’s), (20 November 2002).

' USCIS Refugee Affairs Division, Standard Operating Procedure: Children’s Cases, (4 January 2011).
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countrycondrtrons)"i 5 . .

Informatron To Be Elrcrted and Recorded in an Intervrew wrth a UASC

.....

Durrng the USCIS 1nterv1ew in addrtron to the vener al procedures for conductmg a
refugee status 1nterv1ew when mtervrewrng UASCs Ofﬁeers should also .

Verlfy 1nformatlon m BID w1th ch11d ", :’ f .

Determme the capacrty of chrld to have 1nput 1nto her or hrs clarm . _

Verrfy parental 1nformat1m to the extent possrble If there is a lrvrng parent the -
Officer should note the address and phone number (1 known) of the chrld’s parent .
whether the parent is aware of the child’s whereabouts and whether the parent is aware _'. :,ii
that the child has apphed for refugee status ' -

‘When 1nterv1ew1ng a separated chtld

5 Determine the validity and bona ﬁdes of the chrld s relatronshrp to the , .
‘relatrve foster parent(s) caremver(s) or ouardlan(s) _

~ Place careg1ver(s) under oath

Note caregrver s name, address relatronshlp to chrld duratron of .
’ relatronshtp, and whether there is any legal relanonshtp between the -
,two‘__,, . .

‘-’ Questton careglver as approprrate .

> Assess the nature and durabrllty Of the relatronshrp between the Chﬂd
- and caregrver ; - - ”

_ ‘f > "Assess the careglver s ﬁnancral abrllty and cornrmtment to contrnue to
care for the chtld 1f resettled together ' - __

Q Ensure that your rntervrew notes reﬂect dlscusswn of the above toprcs .

N

N

> Ensure that yOur mtervrew notes reﬂect that the BID and the RSCT'];” ff
~ minor questronnarre have been seen and revrewed .

Informatron To Be Included in the Rer 1g ‘,e AsseSsrnent | . "
After the USC[S mtervrew

Document clearly in the Assessment whether the Ofﬁcer concurs wrtht.te'. .
recommendations in the BID This concurrence should be noted on page 4 of the -
Assessment in the Justlﬁcatlon sectlon - -

If the ofﬁcer does not concur an explanatton of what the ofﬁcer recommends should be

mcluded v -
> Example l If a separated ch11d is found to be a refugee but the ofﬁcer
USCIS: RAIO Directorate — Officer Training DATE: 08/21/2014
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vQ

_ 3 A Chlld 1s screened off the cas

' 4 The offrcer has any other conc

- These issues should be reported to the SRO or TL The SRO or TL wrll report these:@
~ concerns to the RSC or UNHCR to ensure the child’s safety and contrnued accessiﬁ f
. %to U S Refugee Admrssrons Program as appropnate ' ‘ ~

'ia legal decision relating
_ interviewing refugees; t

ool
o

—

~has concerns about the current guardian, the officer may conclude that
~ “Child is found to be a refugee; however, case should be returned to
- UNHCR or the referring entity for resolutron of the caregrvmg -
 arrangement prior to final USCIS approva] > .

Example 0 Unresolved custody issues may be addressed by notrng, .
~ for example: “Child’s mother is in refugee camp. BID does not address
~her whereabouts or why chrld is not thh her Return case to UNHCR .
. for ﬁrrther 1nqu1ry * « .

Ofﬁcer Responsrbrhty for Chlld Safety

A chtld 18 hvmg alone

: 1 The offlcer must note any of the followrng

; 2 A chlld 1s 11v1ng w1th an mapproprrate guardran »
e and will now be alone

ern about chrld safety‘fv "; , -

Conﬂlets between the Chlld’s and Parents Interests ; _

In a refugee referral 1f parent and ch1ld are toorether UNHCR normally only?;;.
~recommends permanent separation of a child from the parent(s) if severe abuse or
. evlect is ev1dent The BID decrsron does not determrne legal custody of the chrld .

' ,Although the ch1ld welfare laws of the host country typrcally have mechamsms for‘; '
to child custody, in most of the countries in which we are
’ he country of first asylum declines to intervene in reﬁrgeej;
_ child/parent conflict, even in cases of severe abuse In such cases, UNHCR

erally asks btologrcal parents fo si

v _LWnCh a biological parent’s whereabo

-~ for resolutron and ma

/. 'custody arrangement .

y need to be ref

BID Process for Unaccompanled and Separated Refugee Chlldren

In 2003 the U S. Department of State announced that the United States abrdes by
the “best interest” rule as stated in the Convention on the Rights of the Child,

gna release of custody document in cases in
uts are known and it is safe to do so. Casesin
_which the biological parent refuses to sign the release of custody and the foster
~careg rver(s) does not have legal custody of the child should be referred to RADHQ
urned to UNHCR for further 1nqu1ry 1nto theff .

el
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. _‘Furthermore the United States relies on the formal Best Interest Determination
~ process of UNHCR to determine a course of action for an unaccompamed refuoee .
ch11d belng referred to the USRAP for resettlement - -

'USCIS has pa1t1c1pated in the Vulnerable ManTS Worklng Group w1th other f
~ government departments and a,genmes as well as concerned NGO’s to determme -
~ how best to implement U.S. policy in regard to child adjudications. Procedures
_: irssued in January, 2011 provide guidance to re%gee officers adjudlcatmg cases of
f ,unaccompanled and separated children (UASC). ' In 2011 RAD adopted
~procedures for all refugee cases 1n whlch a Ch]ld 1s the pnncrpal apphcant These :

: iprocedures requlre you to: . -

’ 1 ';Determlnethat the Best Interest Determmatron (BID) is 1n the ﬁle and 1s .
’ﬂ,‘-';valld 4 . . v

_ {2; _fVerrfy the 1nforrnat10n in the BID and demde 1f you concur w1th the .
. ,recornmendatmns ' « - -

3 Review theBID for each UASC to ensure hat child’s f‘safetyaxidj interests are
. ?jberngconmdered and ...____.__________

. 4 iUse ch11d sens1t1ve methods when e11c1t1ng testnnony and adjudlcatlng the
"i/fi,clalm

'8 Memorandum from Terry Rusch, Director, Office of Admissions, Bureau of Population, Refugees and Migration,
Department of State, to U.S. Refugee Program Processing Entities, Program Announcement 2001-01 USRP Policy
on Resettling Unaccompanied Refugee Minors (URM’s), (20 November 2002).

' USCIS Refugee Affairs Division, Standard Operating Procedures: Children’s Cases (4 January 2011).
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SUPPLEMENT B — ASYLUM DIVISION

The following information is specific to the Asylum Division. Information in each text box
contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING

1.

2.

Matter of S-M-J-, 21 I&N Dec. 722 (BIA 1997).

Matter of A-K-, 24 I&N Dec. 275 (BIA 2007); Hernandez-Ortiz v. Gonzales, 496
F.3d 1042 (9th Cir. 2007); Jorge-1zoc v. Gonzales, 435 F.3d 146 (2d Cir. 20006);
Abay v. Ashcroft, 368 F.3d 634 (6th Cir. 2004); Liu v. Ashcroft, 380 F.3d 307 (7th
Cir. 2004); Salaam v. INS, 229 F.3d 1234 (9th Cir. 2000);, Gonzalez v. Reno, 212 F.3d
1338 (11th Cir. 2000); Polovchak v. Meese, 774 F.2d 731 (7th Cir. 1985).

. Memorandum from Joseph E. Langlois, Chief, USCIS Asylum Division, to Asylum

Office Staff, Implementation of Statutory Change Providing USCIS with Initial
Jurisdiction over Asylum Applications Filed by Unaccompanied Alien Children
(HQRAIO 120/12a) (25 March 2009).

Memorandum from Ted Kim, Acting Chief, USCIS Asylum Division, to Asylum
Office Staff, Updated Procedures for Determination of Initial Jurisdiction over
Asylum Applications Filed by Unaccompanied Alien Children (HQRAIO 120/12a)
(28 May 2013).

Memorandum from Joseph E. Langlois, Chief, USCIS Asylum Division, to Asylum
Office Directors, et al., Updated Procedures for Minor Principal Applicant Claims,
Including Changes fo RAPS (HQRAIO 120/9.7) (14 August 2007).

Memorandum from Jeff Weiss, Acting Director, INS Office of International Affairs,

to Asylum Officers, Immigration Officers, and Headquarters Coordinators (Asylum
and Refugees), Guidelines for Children’s Asylum Claims, (120/11.6) (10 Dec.1998).

ADDITIONAL RESOURCES

1.

American Bar Association, Standards for the Custody, Placement and Care; Legal
Representation: and Adjudication of Unaccompanied Alien Children in the United
States (August 2004), pp. 111
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2. Bhabha, Jacqueline and Susan Schmidt, Seeking Asylum Alone: Unaccompanied and
Separated Children and Refugee Protection in the U.S., Harvard University,
Cambridge, MA, 2006, pp. 18-23, 108-137, 143-145, 188-191.

3. Bhabha, Jacqueline and Wendy A. Young. “Through a Child’s Evyes: Protecting the
Most Vulnerable Asylum Seekers,” Interpreter Releases, Vol. 75, No. 21, 1 June
1998, pp. 757-773.

4. Neal, David L. Chief Immigration Judge, Executive Office for Immigration Review.
Operating Policies and Procedures Memorandum 07-01: Guidelines for Immigration
Court Cases Involving Unaccompanied Alien Children, Memorandum for All
Immigration Judges. (Washington, DC, 22 May 2007), 11 pages.

5. Nugent, Christopher and Steven Schulman. “Giving Voice To The Vulnerable: On
Representing Detained Immigrant and Refugee Children,” Interpreter Releases, Vol.
78, No. 39, 8 October 2001, pp.1569-1591.

6. UNHCR, Trends in Unaccompanied and Separated Children Seeking Asvlum in
Industrialized Countries, 2001-2003 (Geneva, July 2004), 14 pages.

7. Peters, Jean Koh, Representing Children in Child Protective Proceedings: Ethical
and Practical Dimensions (2nd ed. 2001).

8. Symposium: Child Abuse, Psychological Research on Children as Witnesses:
Practical Implications Forensic Interviews and Courtroom Testimony, 28 PAC. L.J. 3
(1996), 92 pages. (NOTE: Myers, J., Saywitz, K., & Goodman, G., [1996]
Psychological Research on Children as Witnesses: Practical Implications for Forensic
Interviews and Courtroom Testimony. Pacific Law Journal, 28, 3-90.)

SUPPLEMENTS

 ASM Supblemént _ Procedural Considerations

~With the William Wilberforce Trafficking Victims Protection Reauthorization Act -
(TVPRA) of 2008, Congress gave USCIS initial jurisdiction over any asylum
‘application filed by an unaccompanied alien child (UAC), including those in
removal proceedings.'” This law took effect on March 23, 2009. Asa result, UACs
filing for asylum  who previously ~would have had their case heard by an
~ immigration judge in the first instance now receive an affirmative interview with

70 William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA). P.L. 110-457, Dec.
23, 2008. See Joseph E. Langlois, USCIS Asylum Division, fmplementation of Statutory Change Providing USCIS
with Initial Jurisdiction over Asyium Applications Filed by Unaccompanied Alien Children, Memorandum (Mar. 25,
2009).

USCIS: RAIO Directorate — Officer Training DATE: 08/21/2014
RAIO Combined Training Course Page 72 of 82

e e g
v s

72



Supplement C
International Operations Division Children’s Claims

-you.  In conducting the interview of a possible UAC. in removal proceedings, you
should verify that the applicant was a UAC at the time of filing such that USCIS
has Jur1sdlct1on over the clalm S

In most of theqe cases another Department of Homeland Security entity, either U.S.
Customs and Border Protection (CBP) or U.S. Immigration and Customs
Enforcement (ICE) will have already made a determination of UAC status after -
apprehension, as required for the purpose of placing the individual in the -
appropriate custodial setting. In such cases, if the status determination by CBP or
ICE was still in place on the date the asylum application was filed, you should
adopt that determination without another factual inquiry. Unless there was an -
affirmative act by the Department of Health and Human Services (HHS), ICE, or
- CBP to terminate the UAC finding before the applicant filed the initial application-
for asylum, you should adopt the previous DHS determination that the applicant
was a UAC. In cases in which a determination of UAC status has not already been
-~ made, you should make an initial determination of UAC status.

: Mmor Pr1nc1pal and Unaccompanled Mmor Fields in RAPS

In August 2007, the Asylum Division mcorporated a new mechamsm in RAPS to
capture -~ data - on -minor — principal applicants, both - accompanied: and
unaccompanied.””’ The mechanism allows the Asylum Division to track applicants
who' are unaccompanied minors and reminds you that modified procedures are in -
~order when handling a minor principal applicant’s claim. The ability to gather
“information on the adjudication of unaccompanied minors’ applications assists the
i ASylum Division in developing or reﬁning policy with regard to these cases.. :

Deﬁmtlon of Mmor Prmclpal Unaccompanled Mlnor, and Unaccompamed e
Sl Alien Child (UAC) T ’

o Minor Principal

A minor prmmpal is'a pr1nc1pal applicant Who is under e1ghteen years of age at the
“time of ﬁlmg an asylum application.

. Unaccompanied Mindr'

For purposes of making a determination i'n‘RAPS as to whether the applicant is an
unaccompanied ‘minor, = an unaccompanied minor is very similar to an

m Joseph E. Langlois, USCIS Asylum Division, Updated Procedures for Minor Principal Applicant Claims,
Including Changes to RAPS, Memorandum (Aug. 14, 2007). See the memo for more details about the commands
used in RAPS to capture this data.
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-unaccompanied alien child (UAC). An unaccompanied minor is a child who is
under eighteen years of age and who has no parent or legal guardian in the United
States who is available to provide care and physical custody.'” This definition
encompasses separated minors, e.g., those who are separated from their parents or
guardians, but who are in the informal care and physical custody of other adults,
“including family members. Note that a child who entered the United States with a
parent or other adult guardian but who subsequently left the parent s or guardlan s
care would be cons1dered an unaccompamed minor. -~

For purposes of the unaccompanled»mmor deﬁmt‘]on, guardianship refers to a
formal (legal/judicial) arrangement. If the parent is deceased and there is no legal
, guardianship arrang’ement,’ the child would be considered unaccompanied.

. Unaccompamed Allen Child ( UAC)

“The Homeland Secunty Act of 2002 defines aUAC as a person under 18 years of :
age, who has no lawful immigration status in the United States, and who either has
no parent or legal guardian in the United States or has no parent or legal guardian
in the United States who is available to provide care and physical custody.'” Other
than defining a UAC as a person who has no lawful immigration status in the
‘United States, the term “unaccompanied minor” as adopted in the August 2007
Asylum Division memo is the same as the term “unaccompanied alien child
(UAC).” The definition of a UAC is important, as USCIS has initial jurisdiction
over asylum appl1cat10ns ﬁled by UACs even if the UAC is in removal
proceedmgs . SR :

Submnssnon of Juvenile Cases to HQASM for Quallty Assurance Revnew

Certam asylum claims ﬁled by pr1nc1pal applicants under the age of eighteen or
considered an unaccompanied alien child at the time of filing must be submitted to
‘the Headquarters Asylum Division (HQASM) for quality assurance review before

172 See Section 462 of the Homeland Security Act of 2002, 6 U.S.C. § 279(2)(2) (defining the term “unaccompanied
alien child”™).

'3 Section 462 of the Homeland Security Act of 2002, 6 U.S.C. § 279(2)(2).
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‘they can be finalized."”" HQASM review is required of certain cases filed by minor

principal applicants in the purely affirmative asylum context or by UAC minor
principal applicants with pending removal proceedmgs who are before USCIS by
virtue of the TVPRA’s initial jurisdiction provision. Asylum Offices should check
the most recent version of the Quality Assurance Referral Sheet for the categorles o
of children’s cases that require HQASM review. s ‘

Appllcatlons from Chlldren w1th0ut Parental Knowledge or Consent
A Chlld’s Capaclty to Apply and Who Speaks for the Chlld

Statutorily, subject to the ﬁlmg bars, ¢ [ a]ny alien who is physmally present in the
United States or who arrives in the United States,” without regard to immigration -
status, has the right to apply for asylum.'” Under certain circumstances, however,
children may lack the capacity to assert this right to apply for asylum. In the case
of young children who lack the capacity to make immigration decisions, you will -
need to determine who has the legal authority to speak for the child. Generally, the
parent will have the authority to speak for the child, unless (as discussed below)

- there are conflicts between the parent’s and child’s interests that prevent this. -

There is no age-based restriction to applying for asylum. Where an asylum
“application is submitted on behalf of a child by someone other than the child’s
parent or legal guardian, however, USCIS need not “process...applications if they
reflect that the purported applicants are so young that they necessarily lack the
capacity  to “understand what they are applying for or, failing that, that the
applications do not present an objective basis for ignoring the parents’ wishes.”'’*
In the case involving Elian Gonzalez, an application for asylum was filed on behalf
of a six-year-old Cuban boy against the wishes of his father in Cuba. INS
- determined that the child did not have the capacity to seek asylum on his own
behalf, and that it was his father who had authority to speak for him in immigration =
matters.'”” Important to INS’s decision was the finding that Elian was not at risk of

7 Joseph E. Langlois, Chief, Asylum Division, Issuance of Revised Quality Assurance Referral Sheet and
Instructions on Submission of Certain Claims for Quality Assurance Review, Memorandum (Feb. 9, 2007); John
Lafferty, Chief, Asylum Division, Changes to Case Categories Requiring Asylum Headquarters Review,
Memorandum (Jan. 27, 2014). See also Ted Kim, Acting Chief, Asylum Division, Updated Procedures for
Determination of Initial Jurisdiction over Asylum Applications Filed by UAC, Memorandum (May 28, 2013), which
explained that in cases in which CBP or ICE has already determined that the applicant is a UAC, Asylum Offices
will adopt that determination and take jurisdiction over the case. The memorandum clarified that in those cases, if
the UAC status determination was still in place on the date of the initial filing of the asylum application, USCIS
would take initial jurisdiction over the case even if there appeared to be evidence that the applicant may have turned
18 as of the date of initial filing; and those cases will still receive HQ-QA review as juveniles.

"> INA § 208(a)(1); 8 C.F.R. § 103.2(a)(2).

176 Bo Cooper, INS General Counsel, Elian Gonzalez, Memorandum (Jan. 3, 2000).
"7 Gonzalez v. Reno, 212 F.3d 1338 (11th Cir. 2000).
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‘persecution or torture, that Elian’s father had Elian’s best interests in mind, and that
the father did not have conflicts of interest that would prevent him from
representing the child’s best interests in immigration matters. The Eleventh Circuit -
upheld the INS policy, noting that line-drawing on the basis of age is an: adequate
approach to determining who may 1nd1v1dually file for asylum. - :

‘In contrast, older children may have the capacity to a'ssert ;afclaim. In Polovchak v.
Meese, a Seventh Circuit case involving a twelve-year-old boy’s grant of asylum -
“counter to his parents’ wishes to return to Russia, the court evaluated the

- applicant’s capacity to assert his individual rights as part of the court’s procedural
“due process balancing test: “At the age of twelve, Walter was presumably near the
lower end of an age range in which a minor may be mature enough to assert certain
individual rights that equal or override those of his parents; at age seventeen.
(indeed, on the eve of his eighteenth birthday), Walter is certainly at the high end of
such a scale, and the question whether he should have to subordinate his own
“political commitments to his parents’ wishes looks very different.  The minor’s

- rights grow more compelling with age; particularly in the factual context of this
case.”’’® While the court was not evaluating capacity to apply for asylum, its
findings on age and capacity to assert individual rights are nonetheless instructive
in the asylum context. Although the court acknowledged that a child may have the
capaclty to assert a claim, it found that the parents had a s1gn1ﬁcant liberty 1nterest
in being notlﬁed of the claim and given an oppOItumty to partlclpate

Conﬁdentlahtv and N otlﬁcatlon of Parents

“Federal regulatlons governing asylum adjudications generally do not permlt the -
“disclosure to third parties of information contained in or pertaining to an asylum
‘application without the written consent of the applicant.'”” As a general matter,
~ however, we would notify the parent of a claim by a child when the parent does not
seem to be the one submitting the claim. Where a child lacks capacity and a parent -
or legal guardian has the authority to speak for the child, that parent or legal
guardian may not in fact be a third party as a legal matter, so that notification of the -
parent or legal guardian will not implicate the asylum confidentiality provisions in
8 CFR § 208.6."%  Further, even in cases where a child has capacity to assert a'
claim, the parent’s liberty interest in directing the interests of their child generally
_requires notification of and an opportunity to participate in the proceedings, unless
such notification would pose a serious risk to the child (such as in cases involving

8 polovchak v. Meese, 774 F.2d 73 1, 736-37 (7th Cir. 1985); see also 8 C.F.R. § 103.2(a)(2) (providing that a
parent or legal guardian may sign an application or petition of a person under the age of fourteen); 8 C.F.R. §
236.3(f) (providing for notice to parent of juvenile’s application for relief).

98 C.F.R. §208.6.

180 See Polovchak, 774 F.2d at 735 (noting “the fundamental importance of the parents’ interest in the residence,
nurture and education of a minor child, then twelve or thirteen™).
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-abuse or where the parent is involved in the persecution). Where a child applies for
asylum without the parents’ knowledge and/or consent, many complex issues are
raised, and the Asylum Office should contact HQASM to coordinate in addressing
any issues relating to the child’s capacity to apply for asylum, potential conflicts
“between a child’s and the parents 1nterests concerning the asylum appl1cat10n or
notification of the parent : ,

Afﬁrmatlve Asylum Process for Unaccompamed Alien Children

In 2008 the TVPRA made USCIS responsible for ad]udlcatmg all asylum claims of
~ unaccompanied alien children (UACs). It was recognized that unaccompanied
- children would benefit from a non-adversarial interview in lieu of the adversarial
- process of the immigration courts.™! Responsibility for adjudicating their protection
~ claims has moved from the 1mm1grat1on courts to the afﬁrmatlve asylum system of

USCIS. » »

The TVPRA s dlscussed in detail in the M)OTC since most of its prov1s1ons do not
apply to children seekmg refugee status outside the United States.

: : ASM Supnlement - Bars tn Applying for As‘yljum :

- One- Year Filing Deadlme

The TVPRA amended the INA to state that the one- year filing deadhne does not
“apply to unaccompanied alien children.'™ As of the TVPRA’s effective date of
~March 23, 2009, when you determine that a minor principal applicant is

~unaccompanied, you should forego the one-year filing deadline analysis and

conclude that the one-year filing deadline does not apply. The one-year filing
~deadline continues to be applicable for accompanied minor principal applicants

(those with a parent or legal guardian) and for adult principal applicants.

Additionally, as the unaccompanied alien child definition includes the element that

the child may not have lawful immigration status, the one- year ﬁhng deadline must

“still be analyzed for in-status unaccompamed minors.

'8! Joseph E. Langlois, Chief, USCIS Asylum Division, to Asylum Office Staff, Jmplementation of Statutory Change
Providing USCIS with Initial Jurisdiction over Asvlum Applications Filed by Unaccompanied Alien Children
Memorandum (HQRAIO 120/12a) (Mar. 25, 2009).

152 See INA § 208(a)(2)(E); TVPRA, P.L. 110-457, § 235(d)(7)(A). For additional information, see Asylum lesson
plan, One-Year Filing Deadline.
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Accompanied minors and in-status unaccompanied minors may qualify for the
extraordinary circumstances exception to the one-year filing deadline based on
legal disability."® While unaccompanied minors are specifically listed in the
regulations as an example of a category of asylum applicants that is viewed as
having a legal disability that constitutes an extraordinary circumstance for the
purposes of the one-year filing deadline, the circumstances that may constitute an
“extraordinary circumstance are not limited to the examples listed in the regulations. -
The same logic underlying the legal disability ground listed in the regulations is
relevant also to accompanied minors: minors, whether accompanied or not, are
- generally dependent on adults for their care and cannot be expected to nav1gate
“adjudicatory systems in the same manner as adults -v o : :

- As long as an accompanied minor ’applicant applies for asylum while still a minor -
(while the legal disability is in effect), the applicant should be found to have filed
within a reasonable period of time: Depending on the circumstances of each case,
after reaching the age of 18, the applicant may also establish that he or she has filed

‘Wlthm a reasonable period of tlme e »

In Matter of Y-C—; pet1t1oner, an unacco’mpanied fifteen-year-old, attempted to file
an asylum application with an Immigration Judge five months after being released
from over a year in immigration custody.'™ The Immigration Judge refused to
accept the application, but the petitioner successfully filed a second application
within one year of being released from custody. The BIA found that the petitioner
had established extraordinary circumstances because “he did not, through his own
“action or inaction, intentionally create these circumstances, which were directly
related to his failure to meet the filing deadline.” Note that this case was decided
before the TVPRA’s amendment to the INA to exclude unaccompamed minors
from the one-year ﬁlmg deadlme took effect. - e

Safe Third Country

“As of March 23, 2009, the provision/ in 'the INA that allows an individual to be

~ barred from applying for asylum based on a safe third country agreement cannot be
applied to an unaccompanied alien child."” The Safe Third Country Agreement
between the United States and Canada, currently the only safe third country
agreement between the United States and another country, already has an exception

for unaccompanied minors. Even if future safe third country agreements are
- created, INA § 208(a)(2)(E), as created by the TVPRA, does not permit a safe third

'8 8 CFR. §208.4(a)(5).
4 Matter of Y-C-, 23 I&N Dec. 286, 288 (BIA 2002).

155 See INA § 208(a)(2)(E); TVPRA, P.L. 110-457, § 235(d)(7)(A). See also INA § 208(2)(2)(A) ; Asylum lesson
plan, Safe Third Country Threshold Screening.
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country agreement to apply to unaccompanied alien children. -

Serlous Nonpolmcal Crlme

The Chlld Soldiers Accountablllty Act 0f 2008 (C SAA) wh1ch was signed into law
‘and became effective on October 3, 2008, creates both criminal and immigration -

~ prohibitions on the recruitment or use of child soldiers.® Specifically, the CSAA
‘establishes a ground of inadmissibility at section 212(a)(3)(G) of the INA and a~
ground of removability at section 237(a)(4)(F) of the INA. These parallel grounds
set forth that “[a]ny alien who has engaged in the recruitment or use of child
“soldiers in violation of section 2442 of title 18, United States Code” is inadmissible
and is removable '

‘The statute also requnes that DHS and DOJ promulgate regulatlons establlshmg i
‘that an alien who is subject to these grounds of inadmissibility or removability
“shall be considered an alien with respect o whom there are serious reasons to

~ believe that the alien committed a serious nonpolitical crime,” and is therefore
ineligible for asylum pursuant to INA section 208(b)(2)(A)(iii)."*" The regulations
are pending publication. In the interim, the Congressional intent in enacting the -

~ CSAA, as well as the nature of the serious crime of the use of child soldiers, should

-~ be considered in de’termining whether an applicant is subject to the serious
‘nonpolitical crime bar. It is still an open question whether the statute perm1ts an
exemption for children under the age of 15. :

ASM Supnlement _ Other Imlniﬁration Slatuses Available to Children

- Special Immigrant Juvenile Status

Special Immigrant Juvenile (SIJ) status provides legal permanent residency under
certain conditions to unmarried children present in the United States who are under
twenty-one years of age.™* First, a juvenile must be' declared dependent on a state
“juvenile court or legally committed to, or placed under the custody of, an agency or
‘department of a state, or an individual or entity appointed by a State or juvenile
~court, and the juvenile court must find the child’s reunification with one or both of

136 Child Soldiers Accountability Act of 2008 (CSAA), P.L. 110-340 (Oct. 3, 2008). see also Lori Scialabba and
Donald Neufeld, USCIS, Initial Information Concerning the Child Soldiers Accountability Act, Public Law No. 110-
340, Memorandum to Field Leadership (Dec. 31, 2008); CSAA, sec. 2(b)-(c).

87 CSAA, sec. 2(d)(1). See also Asylum lesson plan, Mandatory Bars to Asylum and RAIO Training Module,
Discretion.

¥ INA § 101@2D(D) .
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‘his or her parents not viable “due to-abuse, neglect, or abandonment, or a similar
basis found under State law” and must determine that “it would not be in the alien’s
best interest to be returned to the alien’s or parent’s previous country of nationality
or country of last habitual residence” Second, the Department of Homeland
‘Security must consent to the grant of SIJ status. In cases where the child is in the
custody of the Department of Health and Human Services (HHS), the Secretary of

- 'HHS must specifically consent to juvenile court ]ul’lSdlCtlon to determme the
custody status or placement of an ahen :

Victims of _Trafﬁcklng or Criminal Activity

The T visa is available to aliens present in the United States who have been the
victims of a severe form of trafficking in persons, who are physically present in the
United States on account of such trafficking, and who “would suffer extreme
hardship involving unusual and severe harm upon removal.”™* Aliens must comply -

~with governmental requests for assistance in investigation or prosecution of the acts
of trafficking, though persons unable to cooperate due to physical or psychological
‘trauma or those under the age of eighteen are exempt from this obligation. After -
three years of continuous presence from the date of admission as a nonimmigrant,
the T visa holder may adjust status. ‘ .

The U visa is available to aliens who have “suffered substantial physical or mental
abuse as a result of having been a victim” of qualifying criminal activity, which
~violated U.S. law or occurred in the United States."” The person must possess
‘information related to the criminal activity and have been helpful or be likely to be
helpful in the investigation or prosecution of the criminal activity. Where the

- person is under sixteen years of age, a parent, guardian, or next friend may possess
‘information and assist in the investigation or prosecution, in the place of the child
under sixteen. A U visa holder may adjust status after three years of continuous
presence from the date 01 admlssmn asa nommmwrant :

SUPPLEMENT C — INTERNATIONAL OQPERATIONS DIVISION

The following information is specific to the International Operations Division. Information in
each text box contains division-specific procedures and guidelines related to the section from the
Training Module referenced in the subheading of the supplement text box.

"% INA § 101(@)(15)(T)() .
UINA § 101@)(15)U)(). See USCIS Adjudicator’s Field Manual, chapter 39, for further details.
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REQUIRED READING
None
ADDITIONAL RESOURCES
1. Policy Memorandum from the Office of the Director, Guidance for Determining if an

Adoption is Valid for Immigration and Nationality Act (INA) Purposes; Updates to
Adiudicator’s Field Manual (AFM) Chapters 21.4, 21.5, 21.6, 21 10 and 71.1: AFM
Update AD12-10 (PM-602-0070) (9 July 2012).

Convention on Protection of Children and Co-Operation in Respect of Intercountry
Adoption, concluded at the Hague 29 May 1993, entered into force for the United
States April 1, 2008.

Memorandum from Lori Scialabba, Associate Director, Refugee, Asylum &
International Operations Directorate, and Don Neufeld, Acting Associate Director of
Domestic Operations, USCIS, to Field Leadership, [ntercountry adoption under the
Hague Adoption Convention and the USCIS Hague Adoption Convention rule at 8
CFR 204, 213a and 322, (HQDOMO 70/6.1.1-P) (31 October 2008).

Memorandum from Lori Scialabba, Associate Director, Refugee, Asylum &
International Operations Directorate, and Don Neufeld, Acting Associate Director of
Domestic Operations, USCIS, to Field Leadership, Acceptance of an I-6004 and I-
600 after 4/1/2008 for a child habitually resident in a Hague Adoption Convention
country - adoptions and grants of custody obtained before April 1, 2008, (14 July
2008).

U.S. Department of State’s adoption website: www.adoption.state.gov

SUPPLEMENTS

IO Su lefnéﬁ .

Adoptlonsf-ff?’:i”-"‘?"‘i?*?‘—";‘il'}: .

. Most RAIO adjudlcatlons 1nvolv1n0 adoptlons are mtercountry adoptlon
: apphcatlons and petitions, reviewed by Overseas Adjudlcanons Officers. A special
__unit covers this subject during the IOTC. However, their work is described briefly
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_here. Additionally, Refugee Officers sometimes have to sort out 1ssues related to
the Valtdlty of a clalmed adoptlon durlng thetr adjudlcatlons -

Intercountry Adoptlons -

j U S eltlzens adopt ehrldren frorn all over the world Internauonal Operatronsﬁz
. ofﬁeers adjudreate 1ntereountry adoptlon cases filed by prospectrve adoptlveﬁ
parents (PAPs) resrdmg both w1th1n and out31de the Unlted States ~

f -‘iAdopnon Conventlon processmg under INA §10l(b)(l)(G) and 8 CFR sectroni’?

~ 204.300. Therefore, PAPs interested in adopting a child from another country must
~first decide on the spec1ﬁc eountry from which they will adopt The procedures and
~ laws USCIS officers apply in mtereountry adoptrons depend on whether the Hague;f
jAdoptron Conventron governs the adoptron - -

Internatronal Operauons ofﬁeers only adjudmate apphcanons and petrtrons relatedf‘}
_ to the Orphan process. The USCIS National Benefits Center in Lee’s Summit,
- Missouri currently processes all Hague-related applications and petitions. In both
~ processes, the USCIS officer will determine the _prospective adoptive parents .
-~ suitability and e11g1b111ty to adopt a chlld and the ch11d S elrgrbrhty to 1mm1grate tof -
- ethe Umted States , « . , «. .

In addrtton to the two 1ntereountry adoptlon proeesses descrlbed above
. fInternatronal Operat1ons officers may also adjudicate Immed1ate Relatrve petrtronsf
ﬁ on behalf of adopted ehrldren under INA § 101(b)(1)(E) =
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Core Values and Guiding Principles for RAIO Employees

_ . ~ Core Values and Guiding Principles for RAIO Em'ploveés -

Course: RAIO Combined Training

Terminal Performance Objective: In working to fulfill the mission of the Refugee, Asylum,
and International Operations Directorate (RAIO), you, as an officer at RAIO, will recognize
the core values and guiding principles of the Directorate, and understand how the concrete
goals set by management for each division are used to measure success in fulfilling the
mission.

Enabling Performance Objectives:

Describe the mission of RAIO.
Examine the goals that RAIO endeavors to achieve consistent with DHS and USCIS
strategic goals and USCIS core values.

3. Explain the guiding principles and core values to which RAIO adheres.

4. ldentify the unique role that RAIO plays within USCIS and the overall protection
environment.

USCIS: RAIO Directorate — Officer Training DATE: 09/10/2014
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1. RAIO Overview

The Refugee, Asylum, and International Operations Directorate (RAIO) is responsible for
extending protection and humanitarian assistance, and providing other immigration benefits
and services to eligible persons both domestically and internationally. Our officers play a
critical role in extending citizenship and immigration benefits to eligible individuals while
exercising vigilance in matters involving fraud detection and national security. RAIO also
maintains effective intergovernmental liaisons; engages in consultations for capacity building
of protection systems in other countries; implements bilateral information sharing
agreements for identity management and confidentiality; and advances USCIS strategic
priorities in the international and refugee protection arenas.

RAIO has a distinct mission within USCIS and DHS. This is our mission:

With a highly dedicated and flexible workforce deployed worldwide, the Refugee,
Asylum, and International Operations Directorate will excel in advancing U.S.
national security and humanitarian interests by providing immigration benefits
and services with integrity and vigilance and by leading effective responses to
humanitarian and protection needs throughout the world.

The Strategic Goals set by RAIO are to:

1. Responsibly provide protection, humanitarian and overseas immigration benefits,
and information services;

2. Mitigate systemic vulnerabilities of the U.S. immigration system through RAIO’s
mission and international presence; and

3. Effectively and efficiently support RAIQ’s mission delivery.

RAIO consists of three operational divisions: the Refugee Affairs Division, the Asylum
Division, and the International Operations Division, as well as a directorate-level
management support organization. The total number of staff in RAIO is 1298. RAIO has a
global presence at 25 U.S. Embassies and Consulates in 22 countries within three Districts
(Click here for map). Additionally, RAIO conducts refugee interviews in more than 60
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international locations (Click here for map). Domestically, there are eight Asylum field offices
(Click here for map), as well as the Headquarters units in Washington, D.C., Anaheim,
California, and Miami, Florida.

The Refugee Affairs Division (RAD) has approximately 155 authorized positions and is the
DHS entity responsible for administering the U.S. Refugee Admissions Program along with
the Department of State and other stakeholders. It includes Refugee Officers who conduct
interviews overseas with refugee applicants identified for possible resettlement to the
United States, as well as security vetting and liaison with anti-fraud and law enforcement
colleagues to ensure adjudication integrity. RAD is also responsible for conducting protection
screenings for migrants interdicted at sea by the U.S. Coast Guard.

The Asylum Division (Asylum) has approximately 828 authorized positions. Asylum is
responsible for the adjudication of affirmative asylum applications, credible fear and
reasonable fear screenings, and the adjudication of applications filed under Section 203 of
the Nicaraguan Adjustment and Central American Relief Act (“NACARA 203”). Asylum
personnel engage in various fraud detection and deterrence strategies that promote the
integrity of the U.S. immigration system. Asylum officers also contribute to the mission of
RAD by serving on refugee processing circuit rides overseas to adjudicate refugee claims.

The International Operations Division (10) has approximately 225 employees United States
and in 22 other countries. Employees include foreign nationals in addition to US citizens, and
approximately 40 percent of the 10 staff is composed of foreign nationals. 10 is charged with
advancing the USCIS mission in the international arena and adjudicating immigration benefit
requests for admission into the United States. The types of petitions and applications
adjudicated overseas are: naturalization of U.S. military personnel and their dependents,
family-based and orphan petitions, following-to-join refugees and asylees, and issuance of
travel documents to people outside the United States. 10 also authorizes parole requests
from individuals outside the U.S. due to a compelling emergency, administers the Cuban
Haitian Entrant Program (CHEP), and assists RAD with refugee processing. In addition, |0
engages with foreign government officials, representatives of international organizations,
and non-governmental organizations (NGOs) from countries around the world to promote
the mission of the agency.

In order to realize the strategic goals set by the Associate Director of RAIQ, it is important to
be familiar with the RAIO Strategic Plan found here. The annual performance goals and
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metrics set for the Directorate reflect the values outlined in the Strategic Plan and each one
maps back to a DHS Priority and the USCIS Strategic Plan. Reviewing these documents will
assist you in understanding your specific role and how it contributes to the RAIO mission
within USCIS.

2. Core Values of USCIS

USCIS has identified four core values to which all employees must adhere. These values are:
e Integrity
e Respect
¢ Ingenuity
e Vigilance

o Integrity

We shall always strive for the highest level of integrity in our dealings with our
customers, our fellow employees, and the citizens of the United States of America. We
shall be ever mindful of the importance of the trust the American people have placed in
us to administer the nation’s immigration system fairly, honestly, and correctly.

e Respect

We will demonstrate respect in all of our actions. We will ensure that everyone we affect
will be treated with dignity and courtesy regardless of the outcome of the decision. We
will model this principle in all of our activities, with each other, our customers, and the
public. Through our actions, USCIS will become known as an example of respect, dignity,
and courtesy.

¢ Ingenuity

As we meet the challenges to come, we will strive to find the most effective means to
accomplish our goals. We will use ingenuity, resourcefulness, creativity, and sound
management principles to strive for world-class results. We will approach every
challenge with a balance of enthusiasm and wisdom in our effort to fulfill our vision.

e Vigilance
USCIS: RAIO Directorate — Officer Training DATE: 09/10/2014
RAIO Combined Training Course Page 6 of 13

88



Core Values and Guiding Principles for RAIO Employees

In this era of increased global threats and national security challenges, we will remain
mindful of our obligation to provide immigration services in a manner that strengthens
and fortifies the nation. We will exercise a holistic approach to vigilance as we perform
our mission. We will carefully administer every aspect of our immigration mission so that
new immigrants and citizens can hold in high regard the privileges and advantages of
lawful presence in the United States.

The core values that all USCIS employees must adhere to are directly tied to the specific
mission of the RAIO Directorate. Each day RAIO employees listen to stories of human
indignity and apply domestic and international law which may or may not extend permanent
protection to these vulnerable people and those seeking a new life in the U.S. Due to the
severity of the consequences of making a decision that leads to refoulement, RAIO
employees must be fully prepared to adjudicate cases with quality and integrity. RAIO places
a premium on training for its employees. We have an extensive initial training program and
continual training throughout one’s career that keeps employees apprised of the changes in
law, policies, and procedures that are necessary for adjudicating humanitarian-based
immigration applications. We also have one hundred percent supervisory review of refugee
and asylum determinations.

3. RAIO Principles for Upholding the USCIS Core Values

* Respect all individuals and communities with whom we work irrespective of their
culture, religion, or other customs and values.

» Be cognizant of the different cultures or customs you may encounter where you are
residing or working so as not to compromise the image and interests of the U.S.
Government.

+ Demonstrate respect for human rights and the right of every man, woman, and child
to live in dignity free from discrimination. Provide special consideration for the most
vulnerable populations, e.g. children, LGBTI individuals, survivors of torture or
gender-based violence.

» Uphold U.S. protection responsibilities and fully understand and adhere to the RAIO
role in protection and the provision of other immigration benefits. Enhance the
integrity of RAIO programs, including ensuring public safety and the security of the
United States through proper administration of our immigration laws.

» Exercise sound judgment in all matters of official business, including outside the
workplace, particularly when on duty overseas.
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* Understand the distinct and unique roles and responsibilities of all actors in the
protection environment and immigration field.

«  Work collaboratively with other entities to fulfill commitments to facilitate an
effective and efficient immigration process.

* Proactively facilitate access to information that may be shared with other agencies
and organizations, but safeguard access to information that must remain
confidential.

* Promote the safety, health, and welfare of RAIO employees engaged in work
domestically and abroad.

« Exhibit the highest standard of integrity at all times and expect the same from peers,
superiors, and subordinates.

* Uphold your duty to report allegations of waste, fraud, and abuse.
» Alert proper authorities when learning of serious abuse or violations of human rights.

* Uphold your duty to immediately report allegations of misconduct to the USCIS
Office of Security and Integrity (OSI) and/or the Department of Homeland Security’s
(DHS) Office of Inspector General (OIG).

Practical Exercise . .
In order to demonstrate your knowledge ofthe USCIS core values and RAIO gmdlng
pnnaples please think of the types of situations you may encounter on the job that will

reqwre you to apply these values and prlnaples Write down at least two scenarlos and be :
ready to share them durlng the face to face portlon of the course ~ '

4. As an Officer of the U.S. Government. ..

As an officer at RAIO, you have been entrusted with enormous responsibility by the U.S.
Government. You must conduct yourself at all times, both at the workplace and at all other
times, with the utmost professionalism and integrity. You may not engage in any outside
activity or business that directly or indirectly conflicts with the performance of your duties.

When abroad, your workdays and personal days are similar to that of Foreign Service
Officers of the Department of State or Peace Corps Volunteers --- workdays and personal
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days are not divided by a bright line with separate rules and responsibilities. Rather, you
must maintain the highest standards of integrity and professional conduct 24 hours per day,
7 days per week, in the international environment. Conduct that shows poor judgment or
lack of discretion which may affect an individual or the Agency’s ability to carry out its
mission is not acceptable.

Qath of Office

At the end of this course, when you graduate and become an officer at RAIO, you will take
an Oath of Office. In taking this Oath, you are agreeing to serve your country with integrity
and vigilance, mindful of the confidence and trust placed in you by your fellow Americans.

Qath of Office

I, [name], do solemnly swear (or affirm) that | will
support and defend the Constitution of the United
States against all enemies, foreign and domestic;
that | will bear true faith and allegiance to the
same; that | take this obligation freely, without
any mental reservation or purpose of evasion; and
that | will well and faithfully discharge the duties
of the office on which | am about to enter. So help

me God.

—5U.5.C. §3331

When taking the oath of office you are assuming a position of public trust. It is your duty to
uphold the Constitution, laws, and regulations of the United States and never be a party to
their evasion. You must put loyalty to the highest moral principles and to country above
loyalty to any persons, party, or department and it is incumbent upon you to safeguard
information that is learned in the performance of your duties.
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Furthermore, when taking the oath, you are affirming your commitment to ensure the
integrity of the immigration process and to conduct yourself with professionalism and
integrity at all times. We must all do our part to live up to our Oath of Office and strive to
protect our workplaces from the serious harm caused by cases of corruption and bribery. As
a RAIO officer you have a responsibility to abide by the core values of USCIS and guiding
principles of RAIO, described in this document.

Our work is too important, and our reputation too valuable, to allow for the
USCIS name to be tarnished. It's up to each of us to do our part to be vigilant
and mindful of the confidence placed upon us by our fellow Americans.

—USCIS Senior Leadership
USCIS: RAIO Directorate — Officer Training DATE: 09/10/2014
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. OTHERMATERILS

Reporting Allegations of Misconduct

You have a duty to report allegations of misconduct

All USCIS employees have a duty to report allegations of misconduct by both USCIS
employees and contractors. Examples of alleged misconduct that must be reported
immediately to OSI and/or DHS OIG include, but are not limited to:

* Fraud, corruption, bribery, and embezzlement,

« Theft or misuse of funds and theft of government property,

*  Perjury,

* Physical assault,

* Unauthorized release of classified information,

» Drug use/possession,

* Unauthorized use/misuse of sensitive official government databases,
* Misuse of official position for private gain,

« Misuse of a government vehicle or property,

+ Failure to properly account for government funds,

+ Unauthorized use/misuse of a government purchase or travel card,
* Falsification of travel documents,

 Falsification of employment application documents,

* Misconduct by an employee at the GS-15 level or higher, and

» Arrest of an employee or contractor by law enforcement personnel,
including your own arrest.
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How to report misconduct to OSI Investigations

Allegations of misconduct are to be reported immediately to OSI by any of the
following methods:

*  Completing the USCIS Employee Misconduct Reporting Form online through
the UCSIS intranet
» Faxing allegations to OS| at 202-233-2453, or

* Mailing allegations to OSI at the following address:
Chief, Investigations Division
Office of Security and Integrity MS 2275
U.S. Citizenship and Immigration Services
633 Third Street NW, 3rd Floor
Washington, DC 20529-2275

An employee or contractor may also report any allegation to the DHS Office of
the Inspector General by any of the following methods:

Calling the toll-free DHS Hotline at 1-800-323-8603

» Faxing the OIG at 202-254-4297

* Emailing the OIG at dhsoighotline@dhs.gov, or

» Mailing the OIG at the following address:
DHS Office of Inspector General/MAIL STOP 0305
Attention: Office of Investigations - Hotline
245 Murray Lane SW
Washington, DC 20528-0305

What happens next?

Depending upon the nature of the allegations, OSI may:

* Refer the matter as required to the DHS OIG for review and investigative
determination,
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* Conduct an investigation,
» Refer the matter for an official Management Inquiry, or

+ Refer the matter to the appropriate USCIS manager for information and
action as necessary.

Employees may be subject to disciplinary or adverse action, up to and including
removal from the Federal Service, for substantiated misconduct.
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RAIO Directorate — Officer Training / RAIO Combined Training Course

,,,,,  Cwoosinry,.

. TdingMedle .

MODULE DESCRIPTION

This module provides guidance on evaluating the credibility of an applicant’s testimony,
factors upon which a credibility determination may be based, factors upon which a
credibility finding may not be based, and how to determine whether any non-credible
aspects of a claim affect eligibility. Additionally, the module provides guidance on how
to handle credibility issues that arise during the interview.

TERMINAL PERFORMANCE OBJECTIVE(S)

When interviewing the applicant and adjudicating the case, you, the officer, will be able
to assess credibility and articulate appropriate reasons supporting your credibility
determination.

ENABLING PERFORMANCE OBJECTIVES

1.

Distinguish between appropriate and inappropriate factors to consider in
evaluating credibility of the applicant and the evidence presented.

Distinguish between minor v. substantial and internal v. external inconsistencies
in the evidence presented by the applicant.

. Identify credibility issues raised in cross-cultural communication among parties to

the interview.

Identify the role of corroborating documentary evidence in evaluating credibility
of the applicant and the evidence presented.

. Address credibility problems at the interview.

Explain the analytical framework for a credibility determination.
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INSTRUCTIONAL METHODS

Interactive presentation
Discussion

Practical exercises

METHOD(S) OF EVALUATION

Multiple-choice exam

Observed practical exercises

REQUIRED READING

Division-Specific Required Reading - Refugee Division

Division-Specific Required Reading - Asylum Division

Division-Specific Required Reading - International Operations Division

ADDITIONAL RESOURCES

Division-Specific Additional Resources - Refugee Division

Division-Specific Additional Resources - Asylum Division

Division-Specific Additional Resources - International Operations Division

CRITICAL TASKS

Task/ Task Description
Skill #
ILR16 | Knowledge of the relevant laws and regulations for requesting and accepting
evidence (4)
ILR22 | Knowledge of the criteria for establishing credibility (4)
DM2 Skill in applying legal, policy and procedural guidance (e.g., statutes, precedent
decisions, case law) to information and evidence (5)
DM4 Skill in determining applicants credibility (5)
DM7 Skill in making legally sufficient decisions (5)
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DM9 Skill in making legally sufficient decisions with limited information (5)

RI4 Skill in integrating information and materials from multiple sources (e.g.,
interviews/testimony, legal documents, case law) (4)

RIS Skill in identifying the relevancy of collected information and materials (4)

IRK3 Knowledge of the procedures and guidelines for establishing an individual’s identity
(4)

IRK4 Knowledge of policies, procedures and guidelines for requesting and accepting
evidence (3)

ITS7 Skill in identifying inconsistencies and false statements (4)
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% éThroughout thls tramlng module you w111 come across references to lelsron—i;
 specific supplemental 1nforrnat10n located at the end of the module, as well as links
 to documents that contain d1v151on-spec1f1c detailed information. You a
'; responsrble for knowing the information in the referenced material that pertains to

 your division. Officers in the International ‘Operations Division who will be |
, ;ﬁconductlng reﬁtgee interviews are also respon31ble for knowrng the 1nformatlon 1an j‘
. the referenced rnaterlal that pertams to the Reﬁ;gee Affalrs DlVlSlOIl ‘ .

?;For easy reference each d1v1s1on S supplements are color-coded Reﬁlgee Affarrs
_ Division (RAD) in p1nk Asylum Dmsmn (ASM) in yellow and Internatlonalg;; |
- Operatlons D1v151on (IO) in purple .

;“If you give me six ltnes wntten by the most honest man Iw1ll ﬁnd sornethmg m
}‘.-themtohanghrm” . . .

“Anyone who has ever trled a case or presrded as ¢ Judge at a trlal knows that:f
~ witnesses are prone to fudge, to fumble, to rmsspeak to misstate, to exaggerate If |
~any such pratfall warranted dlsbehevmg a wrtness s entlre testrmony, few malsii‘;
. ;would get all the way to judgment ' - , _

.»—Kadla v Gonzales 501 F 3d 817 821 (7th Clr 2007)

1 INTRODUCTION

Evaluating the credibility of an applicant’s testimony is fundamental to the evaluation of
eligibility and, in many cases, 1s the determining factor. You must make an independent
judgment as to the applicant’s credibility in every case. While making your decision, you
must remain impartial and unbiased.

All applicants for asylum and refugee status must submit an application form and must be
interviewed. When an individual submits an application for asylum or refugee status, he
or she is asserting eligibility for an immigration benefit based on his or her identity, past
events, and fear of what might happen upon return to the home country. Other interviews
conducted by officers in the RAIO Directorate, such as asylee/refugee following-to-join,
naturalization, orphan, and certain relative petition cases, may also require an interview
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2.1

2.2

2.3

and a credibility determination. The main purpose of the interview is to elicit and
provide information related to eligibility for an immigration benefit or for some other
official purpose. The interview also provides an opportunity for the interviewee to ask
questions that he or she may have and to present relevant information.

This module provides guidance on general considerations in evaluating the credibility of
an applicant, factors upon which a credibility determination may be based, factors upon
which a credibility finding may not be based, and how to determine whether any
non-credible aspects of a claim affect eligibility. Additionally, the module provides
guidance on how to handle credibility issues that arise during the interview. The
division-specific supplements provide guidance on how to record your credibility
analysis — in asylum adjudications through the assessment or Notice of Intent to Deny
(NOID) (See ASM Supplement Decision-Writing); in refugee adjudications through the
assessment form (See RAD Supplement —Decision Recording; and in international
operations through the Adjudications Worksheets and, where appropriate, Service Center
return memoranda and decision letters.

GENERAL CONSIDERATIONS
Duty to Remain Neutral

Your duty as an adjudicator is to remain neutral and unbiased. You must evaluate the
record as a whole and fairly assess the testimony and evidence you have gathered and
which the applicant has presented to you.

Burden of Proof - A Cooperative Approach

A non-adversarial interview requires a cooperative approach between you and the
applicant. While the applicant must establish eligibility, you have a duty to fully and
fairly develop the record — by conducting country of origin information research, where
applicable, by carefully reviewing the file, and by eliciting testimony during the
interview.

In the asylum and refugee context, credible testimony may be enough for the applicant to
meet his or her burden unless you decide that corroborating documentation is necessary.
In such cases, the applicant must provide the corroborating evidence unless he or she
does not have it and cannot reasonably obtain it.

Take into Account the Factors as a Whole

It is crucial that you consider all the evidence available to you when analyzing an
applicant’s credibility. In discussing the proper approach to credibility determinations,
the Third Circuit outlined the following approach, stating that:
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[an] overall credibility determination does not necessarily rise or fall on each
element of the witness's testimony, but rather is more properly decided on the
cumulative effect of the entirety of all such elements. Where, as here, the asylum
applicant has presented testimony that was for the most part quite detailed,
internally consistent, materially in accord with his asylum application, and
accepted by the [adjudicator], and there is supportive evidence of general country
conditions and some corroborative documentation of the applicant's testimony,
the [adjudicator] is not justified...in concluding that the applicant is not credible
based on a few equivocal aspects not logically compelled by the record or by
reason or common sense.’

Examples

o Matter of Pula

The BIA found that the credibility of an applicant’s testimony was not impeached
by minor discrepancies in the written asylum application, which was prepared by
interpreters, “[i]n view of the detail, consistency, and candor of the applicant’s
lengthy testimony.”

o Matter of O-D-

The BIA upheld an immigration judge’s (1J) negative credibility finding in the
asylum case of an applicant who submitted a fraudulent national identity card in
an attempt to establish central elements of his claim — his identity and nationality
—and failed to provide an explanation for doing so. There were also
inconsistencies found between the applicant’s testimony in his Form I-589 asylum
application and his testimony at the immigration hearing. The BIA reviewed the
1J’s credibility determination based upon the totality of the circumstances,
considering not only the submission of the fraudulent document, but the entirety
of the record and found “that the remaining inconsistent record presented by the
respondent is insufficient to overcome the pall cast on the respondent's credibility
by virtue of his submission of the counterfeit document.”

e Matter of B -

Negative factors in a case must be balanced against positive factors to determine
whether, on the whole, an applicant is credible. This proposition holds true even

! Jishiashvili v. U.S. Attorney General, 402 F.3d 386, 396 (3d Cir. 2005).
* Matter of Pula, 19 1&N Dec. 467, 472 (BIA 1987).
3 Matter of O-D-, 21 I&N Dec. 1079, 1084 (BIA 1998).
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where there are several factors that may point toward a lack of credibility. For
example, in Matter of B- the BIA considered an 1J’s negative credibility finding
based on several factors — the applicant’s allegedly evasive demeanor while
testifying, inability to remember exact dates, departure to the U.S. while his
brother and family remained behind, and failure to have others from Afghanistan
testify to corroborate his general experience. In overturning the 1J°s
determination, the BIA, “impressed with the indications of the applicant’s
truthfulness,” accepted the applicant’s explanations for not looking at the judge
while testifying and his inability to remember exact dates. The BIA also rejected
the relevance of the applicant’s brother’s staying behind and discounted his
failure to provide corroborating evidence that would have been of limited
usefulness. Because the applicant’s testimony was consistent throughout the
examination and lengthy cross-examination, consistent with his written
application, and contained no embellishments, the BIA found that on the whole,
the applicant was credible.*

o Matter of Kasinga

Taking into account all the factors as a whole refers not only to the whole of the
applicant’s testimony, but also to the individual circumstances of each applicant.
The BIA rejected a negative credibility finding that was based upon an alleged
lack of rationality, persuasiveness, and consistency in the applicant’s presentation,
finding that the 19-year-old applicant presented a plausible, detailed, and
internally consistent asylum claim. The BIA considered the applicant’s age (17)
at the time of her flight from her country, her father’s death, her separation from
her mother and control by an “unsympathetic aunt,” her long journey to the U.S,,
her eight months in INS detention at several facilities, and her explanations for
any possible credibility concerns when determining that the applicant was
credible.’”

2.4  No Moral Component

There is no moral component to credibility determinations. The purpose of evaluating
the credibility of an applicant is solely to determine eligibility, not to punish the applicant
if he or she is untruthful.

The fact that an applicant may have made untrue statements during an interview raises
questions about the veracity of the claim and should be considered. However, not all
untrue statements lead to a denial or referral of the application.

 Matter of B-, 21 I&N Dec. 66, 70-71 (BIA 1995).
3 Matter of Kasinga. 21 I&N Dec. 357, 364 (BIA 1996).
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Example

A Salvadoran citizen told an INS enforcement officer that he was Mexican.
When the applicant applied for asylum, he asserted that he was Salvadoran. The
Court of Appeals for the Ninth Circuit found that the immigration judge erred in
finding that the misrepresentation made the applicant ineligible for asylum. The
misrepresentation supported the claim for asylum eligibility, because the
applicant’s misrepresentation to the enforcement officer whom he feared might
deport him was consistent with the applicant's testimony that he feared
deportation to El Salvador.®

2.5  Credibility Concerns Must Be Clearly Articulated

A credibility finding must be clearly articulated and based on objective facts. It cannot
be based on “gut feelings” or intuition, as intuition and gut feelings are unreliable,
particularly when interviewing a stranger from a different culture through an interpreter.
To ensure that your credibility determination is fair and impartial, follow the analytical
framework outlined below.

3 AN ANALYTICAL FRAMEWORK FOR CREDIBILITY DETERMINATIONS

You must evaluate credibility in every case and carefully analyze the applicant's
testimony in light of all of the evidence in the record. After gathering all the facts, if you
find that the applicant is not credible, you must provide a specific, clearly articulated
basis for the adverse credibility finding.7

An applicant’s retelling of his or her story to you during the interview will inevitably
have some flaws. Evaluating those flaws is fundamental to the evaluation of eligibility
and arguably the most challenging part of your job.

The testimony an applicant gives during the interview must be reasonably detailed,
consistent with what he or she and others say and have said before, and plausible in light
of logic. This testimony is evidence, just like a passport is evidence of identity or a
human rights report is evidence of the political and economic conditions of a specific
country or region.

¢ Turcios v. INS, 821 F.2d 1396 (9th Cir. 1987).

7 See, e.g., Matter of 4-S-, 21 I&N Dec. 1106 (BIA 1998); Hajiani-Niroumand v. INS, 26 F.3d. 832 (8th Cir. 1994);
and Malek v. INS, 198 F.3d 1016 (7th Cir. 2000).
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The credibility determination is an evidentiary determination. It is the basis upon which
you decide what evidence to use in your assessment and how much weight to give that
evidence.

Factors upon which a Credibility Finding Must Be Based

An applicant’s testimony is credible if it is detailed, consistent, and plausible. Therefore,
a clear and well-articulated basis for a negative credibility finding should accurately
describe significant material flaws in consistency, detail, and/or plausibility.

The REAL ID Act of 2005 added some additional factors that may be considered in
making a credibility determination, all based on prior case law. As discussed below, these
factors apply only to asylum determinations and should be considered only as part of a
negative credibility determination that finds flaws in consistency, detail, and/or
plausibility. See “Other Relevant Factors” below.

You can minimize subjectivity in your credibility determinations by taking a methodical
approach and using the following analytical framework, derived from existing statutory

guidance and case law. This framework provides a step-by-step process for determining
whether flaws in the applicant’s testimony might lead to a negative credibility finding.

¢ Step One: Identify the type of credibility concern

o Step Two: Determine if the concern is material (relevant) to the claim
o Step Three: Inform the applicant of your concern

e Step Four: Ask the applicant to explain

e Step Five: Assess the reasonableness of the explanation

If there are no significant material flaws in the applicant’s testimony, the applicant is
credible.

3.1  Step One: Identify the Type of Credibility Concern
There are four factors upon which you must always assess the credibility of an
applicant’s testimony:
1. Detail
2. Internal Consistency
3. External Consistency
4. Plausibility
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3.1.1

There are other relevant factors that may be taken into consideration when making a
credibility determination, but which must be used with caution and only after you have
determined whether the testimony contained material flaws in detail, internal consistency,
external consistency, or plausibility. See Other Relevant Factors below.

You must learn to identify and distinguish among these factors. For example, a political
activist is unable to tell you the name of the party leader. Is this a lack of detail or a
plausibility factor?

Detail

General Rule

An applicant should be able to provide sufficient detail to indicate first-hand knowledge
of the events that form the basis of his or her claim. Therefore, the applicant’s ability or
inability to provide detailed descriptions of the main points of the claim is critical to the
credibility evaluation. The applicant’s willingness and ability to provide those
descriptions may be directly related to your skill at placing the applicant at ease and
eliciting all the information necessary to make a proper decision.8 Impatience with an
applicant or frequent interruptions may result in the applicant providing fewer details.

It is reasonable to assume that a person relating a genuine account of events that he or she
has experienced will be able to provide a higher level of detail, especially sensory detail,
about that event than he or she could if the account were not genuine. A person claiming
a leadership role in an opposition political party should be able to provide more detail
about the inner workings of the party, the leadership and the party goals, than someone
who was merely a supporter. The more recent the event the greater the level of detail an
applicant may be capable of providing. It is reasonable to expect more detail from an
applicant describing events that took place within the past year than if he or she were
describing events that took place several years ago.

The more detailed testimony an applicant gives, the more opportunities there will be for it
to contain inconsistencies and contradictions. This is true for even the most truthful
applicant. It is your job to determine whether those inconsistencies and/or contradictions
are due to a lack of credibility or may be explained by other factors.

Factors That Impair Memory

In evaluating whether an applicant has provided sufficient detail to indicate first-hand
knowledge of events, you must take into account the amount of time that has elapsed

¥ See RAIO Training Modules, Interviewing: Eliciting Testimony and Interviewing: Introduction to the Non-
Adversarial Interview.
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since the events occurred; the possible effects of trauma; the applicant’s background,
education, and culture; and any other factors that might impair the applicant’s ability to
remember. Additionally, you should exercise caution in determining the type of detail
you expect the applicant to remember and take into account the fact that different people
notice and remember different things. If several people are questioned about an event
they experienced together, each will probably remember different details. The applicant
will not necessarily remember the type of detail you would remember in a similar
situation.

Your Duty to Elicit Detail

The applicant may not know the type of detail you seek and may believe that stating
simply that he or she was arrested, without more, is sufficient to answer your question,
“What happened?” Furthermore, in the refugee context, since the applicant may already
have divulged the details to a case worker, he or she may believe that you already have
the details.

It would be improper to find that an applicant failed to provide sufficient detail without
first attempting to elicit detail from the applicant with follow-up questions. The purpose
of the interview is to elicit all relevant and useful information bearing on the applicant’s
eligibility for the benefit being sought. Keep in mind that in a non-adversarial interview
you control the interview. Therefore, you cannot reach a negative credibility finding
based on lack of detail if you do not pose questions regarding the specific detail you are
requesting.

Example
Follow-up Questions Regarding an Arrest

“Please describe exactly what happened to you when you were arrested.”
“Where were you when you were arrested?”

“Where were you taken when you were arrested?”

“What was said to you when you were arrested?”

As with any credibility concern, if the applicant does not provide a reasonable amount of
detail about an incident when asked specific questions, you must inform the applicant of
your concerns and provide the applicant an opportunity to address those concerns and
offer explanations for the lack of detail.

Examples

e “I’ve asked several questions about the circumstances surrounding your arrest,
and you have only told me the place and time you were arrested. Please
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provide me with information about where you were taken and how you were
treated.”

o “Ifyou are unable to provide these additional details, please explain to me
why you cannot.”

¢ “You said that you printed political leaflets several times at your office and
that you had to hide to do so. However, you told me you cannot describe the
leaflets, where you got the paper, or how you were able to hide from your co-
workers. Please explain why you cannot tell me these things.”

If after being asked follow-up questions focusing on specific details, the applicant still
cannot provide any detail about the arrest, and if there is no explanation for the
applicant’s inability to provide detail, the applicant may be found not credible.

The Applicant’s Obligation to be Truthful

Just as you are obligated to elicit relevant details, the applicant is required to tell the truth
and fully cooperate with you in establishing the facts of his or her claim. The applicant
must:

o supply all pertinent information concerning him or herself and past experience in as
much detail as is necessary to enable you to establish the relevant facts

e give a coherent explanation of all the reasons invoked in support of his application
and should answer any questions you ask

e make an effort to support his or her statements by providing any available evidence,
by giving satisfactory explanations for any lack of evidence, and by making every
reasonable effort to procure necessary evidence

Example
(Incorrect Adverse Credibility Finding Due to Lack of Detail)

The applicant claimed that she was raped, but could not provide a description of
the clothes the assailant was wearing.

Example
(Correct Adverse Credibility Finding Due to Lack of Detail)

An applicant from Nepal supplied only vague assertions that Maoists had been
inquiring about him and gave few details. The applicant did not identify the
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names of any of the Maoists or describe them in any way. Nor did he state how
many were inquiring about him; why they were looking for him; what they
wanted; why he thought their interest in him persisted given that they had not
inquired about him since 2001; or why he continued to fear the Maoists in light of
their apparent loss of interest in him. The IJ gave the applicant an opportunity to
supplement his responses to provide more detail concerning any “fear [he has] of
anything bad happening to [him] or has happened to [him],” but the applicant
declined to do so.’

3.1.2 Consistency

An applicant’s statements (oral or written) that are internally consistent, consistent with
the applicant’s other statements, and consistent with other evidence in the record, such as
country conditions reports, may support a positive credibility finding. 10

An applicant’s testimony may contain minor inconsistencies and omissions that generally
will not, alone, undermine credibility. However, substantial, material inconsistencies or
omissions are a negative factor that can lead, when viewed as part of the record as a
whole, to an adverse credibility finding.11

Minor mistakes, such as those that result from faulty memory, may not reliably indicate
that a claim is not credible. Whether an inconsistency is considered minor or substantial
depends not only on the nature of the inconsistency, but also on the record as a whole.

Inconsistencies may arise during the course of the interview when the applicant
contradicts himself or herself, or when the documentation presented by the applicant
contradicts the claim. For example, a passport submitted to establish identity may reveal
travel that indicates that the applicant was not in the country during a period when he or
she claims to have been persecuted.

Inconsistencies also may occur between testimony given by family members on the same
case and/or, in overseas refugee processing, between family members on cross-referenced
cases."” In the following-to-join context, you may identify inconsistencies between

? Shrestha v. Holder, 590 F.3d 1034, 1046 (9th Cir. 2010).

'Y INA § 208(b)(1)(B)(iii); Matter of Kasinga, 21 I&N Dec. 357, 364 (BIA 1996).

" See Ismaiel v. Mukasey, 516 F.3d 1198 (10th Cir. 2008) (...the significance of an omission must be determined

by the context, and rigid rules cannot substitute for common sense.), Pop v. INS, 270 F.3d 527 (7th Cir. 2001);
(inconsistencies went to the heart of the asylum claim). See also Bandari v. INS, 227 F.3d 1160 (9th Cir. 2000)
(discrepancies not significant enough to support adverse credibility finding).

'2 Refugee resettlement cases will often be cross-referenced with other family members. For purposes of refugee
interviews, discrepancies between cross-referenced cases would be considered an inconsistency, though
confidentiality should be considered when addressing such issues with the applicant. In the asylum context, RAPS
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information in the principal refugee or asylum application and the following-to-join
family member’s testimony. These would be external credibility issues. Inconsistencies
between the applicant’s claim and reliable country conditions information would be
considered external credibility flaws.

Internal Consistency

Dealing with internal consistency requires you to assess whether “[t]he material facts are
coherent and internally consistent with facts asserted by the applicant, witnesses or
dependents, and with any [personal] documentary evidence relied upon by the
applicant,”" such as identity documents. It is for you to consider how well the evidence
fits together and whether or not it contradicts itself.

In the assessment of internal consistency, you should watch for the level of detail and the
introduction of inconsistencies, keeping in mind at all times that there may be mitigating
circumstances in some cases, such as mental or emotional trauma, inarticulateness, fear,
or mistrust of authorities."* When dealing with either internal or external consistency
make certain that you inform the applicant of your concerns (without violating
confidentiality of other’s asylum or refugee claims) and give the applicant an opportunity
to address those concerns and offer an explanation.

FExamples

The following are examples of inconsistencies or omissions that, standing alone,
generally would not lead to a negative credibility finding:

o The applicant failed to list on his written application two incidents that
involved harm to relatives and that were collateral to his claim.15

may reveal cases of related family members, but for confidentiality purposes those cases should not usually be
referenced in the decision making process. In the following-to-join context, information in the refugee or asylum
application may relate to family relationships, including when and how the following-to-join applicant last had
contact with the principal. While confidentiality rules preclude you from informing the applicant of those
inconsistencies, they may direct the line of questioning to probe more deeply into the related issues. If some
contradictory information comes to your attention, it should be treated as an external inconsistency since there is no
legal connection between the two cases.

' European Asylum Curriculum Course on Evidence Assessment, online materials sub-module 3, unit 3.2
“Assessing the Claim’s Credibility” (Oct. 28, 2010).

' James A. Sweeney, Credibility, Proof and Refugee Law, 21 Int'l J. Refugee L. 700 (2009).
'3 Aguilera-Cota v. INS, 914 F.2d 1375 (9th Cir. 1990).
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e The applicant stated on his written application that he had been shot at, but
stated in oral testimony that he had never been shot at. The applicant
explained that his representative (or in the refugee context, the RSC or
UNHCR) was the one who made the statement in the written application and
the applicant signed without reading it."

o There was an inconsistency between applicant’s statement on the application
that he and his brothers were accosted by “unknown armed men,” and his
testimony that they were accosted by “death squads.”"’

The last example is an example of a very common perceived inconsistency that results
when an officer fails to clarify language in an interview. It is very easy to resolve such
inconsistencies during the interview. “When you say ‘death squads,” what do you mean?”

3.1.3 External Consistency

External consistency relates to country of origin information (COI),"* known facts, and
other pieces of evidence provided by the applicant or ascertained by you in the course of
your investigation.

Consistency with Known Objective Information

Material facts asserted by the applicant should be consistent with generally known facts
and your COI research. Where relevant, you are required to conduct research into COL
In conducting that research you should keep in mind the difference between assessing the
likelihood of future persecution and the more immediate task of determining whether the
material facts asserted by the applicant in relation to past or current events are consistent
with country information.

When an asylum or refugee applicant has established his or her general credibility (i.e., is
sufficiently detailed, internally consistent and plausible), you can accept a claimed fact as
credible when there is reliable COI to support the applicant’s evidence about a material
fact, and other reliable evidence does not contradict the applicant’s account. For
example, you will rarely find evidence that the applicant was a participant at a specific
protest at a specific place and time. However, you may well find COI information to
support the applicant’s claim that there was such a protest at that place and time. If so,
the applicant’s testimony is externally consistent. Not all protests or other events,
however, will be documented in COIL. Nevertheless, you may still find those applicants

'S Garrovillas v. INS, 156 F.3d 1010 (9th Cir. 1998).
7 Cordero-Trejo v. INS, 40 F.3d 482 (1st Cir. 1994).

'® For additional information in using COI in adjudication, see RAIO Training Module. Researching and Using
Country of Origin Information in RAIO Adjudications.
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credible based on their testimony. When in doubt, discuss the issue with your supervisor
who may discuss the issue with the RAIO research unit.

Contradictory Reliable Country of Origin Information

Reliable COI that clearly contradicts a claimed material fact is a negative credibility
factor.

Example

An applicant gives the name of a member of parliament representing the area
where the applicant lived and voted, but reliable COI gives a different person as
the member of parliament representing the applicant’s area.

Keep in mind, however, that politicians are voted in and out, so you should make
sure the COI you consult relates to the relevant period when the politician was
elected to parliament and the relevant area where the applicant lived— the current
country report may not provide this information. When you see a contradiction,
make sure that it applies to the right period of time. Verify external information
before applying it to the facts of the case.

Where there is a perceived inconsistency, you must confront the applicant to give him or
her an opportunity to explain the inconsistency. You should review the record to ensure
that you have permitted the applicant an opportunity to explain prior to dismissing the
applicant from the interview. In some cases, inconsistencies between the applicant’s
statements and COI may not be discovered until after the interview. In such a situation
the nature of the discrepancy must be analyzed. In some cases, the circumstances may
warrant a re-interview of the applicant. You should consult with your supervisor about
how to proceed.

Lack of Country of Origin Information

With some claimed incidents or events there will be no corroborative objective evidence
that the incident/event actually took place. This in itself would not be proof that the
incident/event did not occur. The availability of information about an event might depend
on the scale of the incident, the country situation, and the ability of the media or other
organizations to report information. It may well be that the media 1s suppressed by the
authorities in the particular country, and such incidents are purposely not reported.

Use Caution

Countries’ circumstances can change rapidly, and the most recent COI may not reflect the
current situation. Also, use caution in evaluating an applicant’s lack of knowledge
regarding events or organizations in his or her country. An applicant may be unaware of
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the clandestine activities of part of his organization due to a high level of secrecy within
the organization or the applicant may be from a rural area to which news does not easily
reach and the interviewee’s viewpoint may be extremely localized. An applicant’s
gender, level of education, and/or socioeconomic status may also play a role in the type
of COI knowledge the individual has or can reasonably be expected to have. See RAIO
Training Module, Researching and Using Country of Origin Information in RAIO
Adjudications.

Examples

The following are examples of substantial inconsistencies that may lead to a
negative credibility determination if the applicant does not provide a reasonable
explanation for the inconsistency. As you read them, determine whether these
inconsistencies would be considered “internal” or “external.”

o The applicant testified that she was arrested and detained only once; however,
she stated in her written application that she was arrested and detained twice
and provided a detailed written description of each detention.

o The applicant initially testified that he fled his home the same day that he was
threatened and went into hiding in a distant village. Later, the applicant
testified that he stayed in his home village and continued to work for several
weeks after he was threatened.

e The applicant claimed to have been harmed because she was a member of a
political party in 1984, but country conditions reports establish that the party
was not founded until 1990.

o The applicant claimed that she suffered lasting economic harm and was
unable to earn a livelthood because she received poor conduct grades in
school on account of her religion. Examination of her school transcript
indicated that she received high marks in conduct throughout her years in
school *®

o The applicant stated that he had witnessed only his father’s kidnapping, not
his uncle’s, but later stated that he witnessed both being kidnapped. He stated
that he never saw his father again after the uniformed men took him away, but
also stated that his father and his uncle were both paraded past his house. His

19 See, Pop v. INS, 270 F.3d 527 (7th Cir. 2001).
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mother’s letter, introduced as evidence, conflicted with all of the applicant’s
versions of the story.”

3.1.4 Plausibility

The facts asserted by the applicant should be plausible. That is, they should conform to
objective rules of reality. Ifit is not plausible that the events in the applicant’s country
occurred as the applicant described, then the claim properly may be found not credible.
Keep in mind, however, that the reality in many countries may be quite different than in
the United States.

Being improbable or unlikely is not the same as being implausible. Improbable things
happen frequently. What may appear to be implausible in the United States may be very
common in another country.” In determining whether an applicant’s story is plausible
you should take great care to avoid substituting your own subjective feelings about how
the world works for an objective determination of whether the events described by the
applicant could be possible. Do not rely on your views of what is plausible based on your
own experiences, which are likely to be quite different from the applicant’s.

Additionally, it is important to recognize that exceptional events do occur.

The finding that aspects of an applicant’s claim are implausible must be supported by
evidence in the record and may not be based on your personal beliefs or opinions. Your
“finding that an applicant's testimony is implausible may not be based upon speculation,
conjecture, or unsupported personal opinion.”* “Personal beliefs cannot be substituted
for [the] objective and substantial evidence” necessary to support a
plausibility/implausibility finding.*

If you determine that an applicant’s testimony is not plausible, you should provide an
explanation with specific and clearly articulated reasons for your determination.

The fact that no corroboration of the existence of a particular group or event is found in
country reports generally does not render the claim implausible. The weight to be given
to the fact that country conditions information fails to corroborate a claim depends on the
specific allegations, the country, and the context of the claim.

0 See, Bojorques-Villanueva v. INS, 194 F.3d 14 (1st Cir. 1999).

*! See Cordero-Trejo v. INS, 40 F.3d 482 (1st Cir. 1994) (“As a general rule, in considering claims of persecution . .
. it [is] highly advisable to avoid assumptions regarding the way other societies operate.”)

2 Elzour v. Asheroft, 378 F.3d 1143, 1153 (7th Cir. 2004); Jishiashvili v. U.S. Attorney General, 402 F.3d 386, 393
(3d Cir. 2005).

 Bandari v. INS, 227 F.3d 1160, 1167 (9th Cir. 2000).
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As explained by the Third Circuit, “[b]y requiring the [adjudicator] to tether a plausibility
determination to evidence in the record, including evidence of country conditions or other
contextual features, and rejecting speculative or conjectural reasoning, we ensure that
there 1s a reasoned foundation to support the conclusion that the witness's testimony was
objectively implausible.”*

When an applicant testifies in an interview to a material fact that seems implausible to
you, always question the applicant closely about the details surrounding that material
fact. If the applicant is able to provide a consistent and reasonable explanation of how the
event occurred, that portion of the testimony is credible.

Examples/Practical Exercise

Read the following fact patterns. For each example, determine whether the statement
is plausible or implausible. We will discuss in class.

1. The applicant claimed that, although she was detained at the county jail two miles
from her brother’s home, she watched, unaided by technology, from a jail window
as the police entered her brother’s home and arrested him.

Plausible or implausible?
Explain:

2. The applicant’s claim indicated that she was pregnant with the same child for 16
months. When confronted with the implausibility of this, the applicant explained:
“That is how we do it in my country.”

Plausible or implausible?
Explain:

3. The applicant claimed that the Stalinist Courts in Switzerland had persecuted him.

Plausible or implausible?
Explain:

4. A prison guard risked a government career by accepting a bribe of a gold bracelet.

Plausible or implausible?
Explain:

5. The applicant claimed that “the Moroccan government commonly forced political
dissidents to leave the country and to sign a document promising never to return

# Jishiashvili, 402 F.3d at 393.
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(or, at least not for ten years).” A report from the State Department indicated that
“[t]here are no known instances of enforced exile in Morocco and that the
government offered self-imposed exiles amnesty starting in 1994,

Plausible or implausible?
Explain:

6. A university-educated man said he spoke Punjabi, Hindi, Bengali, and English,
could not read or write Punjabi, although he claimed to have lived in Punjab and
operated a business there for eight years.*

Plausible or implausible?
Explain:

3.1.5 Other Relevant Factors

Other relevant factors include demeanor, candor, and responsiveness. These factors
apply only in asylum adjudications. When considering these, use the analytical
framework in this lesson to determine if a credibility concern is material and relates to
detail, consistency, and/or plausibility. See ASM Supplement — REAL ID and Other
Relevant Factors for these additional factors that you may take into consideration in the
asylum context.

3.2  Step Two: Determine if the Credibility Concern is Material

A fact 1s material if it would influence the outcome of the eligibility determination
because it relates to a required legal element. See “Applicant’s Burden” in RAIO
Training Module, Evidence. Another way to say this is a fact is material if it goes to the
heart of the claim. If there are inconsistencies found, are they material to the claim? Do
they lead to a conclusion that the applicant’s evidence is not credible? If the answer is no
to both questions, there is no credibility concern.

In asylum claims, a credibility concern need not go to the heart of the claim. See ASM
Supplement — REAL ID Act and “Other Relevant Factors.”

3.3  Step Three: Inform the Applicant of Your Concern

Insufficient detail: "Why can't you tell me more about...?"

Inconsistency within the testimony: "Earlier in the interview you said X, now you are
saying Y..."

> See Chebchoub v. INS, 257 F.3d 1038, 1043 (9th Cir. 2001).
% See Malhi v. INS, 336 F.3d 989, 993 (9th Cir. 2003).
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3.4

3.5

4

Inconsistency between the testimony
and other evidence: "Your [-589 says X, now you are telling me Y..."

Implausibility: "How is it possible that...?"
Step Four: Give the Applicant an Opportunity to Explain
The following are suggested phrases for eliciting an explanation:
“Help me understand . . .”

“Why is there a difference between what is on your application and what you told me
today?”

“Please explaintome .. .”

“Who completed this form?”
Step Five: Assess the Reasonableness of the Explanation

To determine if an explanation is reasonable, you should apply the same factors that are
used to make initial credibility determinations. Ask yourself whether the explanation is
detailed, consistent, and/or plausible. If it is, then the explanation is reasonable and the
applicant is credible on that point. If the explanation is vague or inconsistent with
another part of the record or the applicant’s testimony, or implausible in light of logic or
country conditions, then it is not reasonable and a negative credibility determination is
justified.

Examples
Examples of reasonable explanations, depending on the context, include:
e [am sorry, my memory is poor and I misspoke earlier.

o The date on the application is the date using the calendar from my home country
and is different from the one used in the United States.

e  When the police came to my house the first time, they did not arrest me, that is

why I told you I have only been arrested once.

WHAT MAY NOT BE CONSIDERED IN MAKING A CREDIBILITY
DETERMINATION
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There are a number of factors that should not be considered when making a credibility
determination. The factors listed below are some of those; this is not an exhaustive list.
Some of the following factors are always inappropriate to consider in evaluating
credibility because they do not shed light on whether or not an applicant is credible.
Other factors discussed below may be considered with caution or may lead you to test the
applicant’s credibility further during the interview. None of the factors, however, can
form the sole basis for finding that a claim is not credible.

4.1  An Officer’s Views of a Country or Situation

You may have lived in or traveled in a particular country, or you may have formed
opinions about a country based on the experiences of friends or associates. Although
knowledge gained from such experiences or contacts may be useful in developing lines of
questioning during the interview or when gathering additional reliable COL such personal
knowledge is not evidence and your decision cannot be based in any way on such
personal opinions and views.

4.2  An Officer’s Moral Judgment

Your moral judgment of an applicant’s behavior is irrelevant to a determination of
whether or not events occurred as the applicant described. Moral judgments can never
form the basis for a credibility determination. For example, in unusually strong language,
the Ninth Circuit found it was inappropriate for the immigration judge to find that an
applicant was not credible because he failed to marry the mother of his two children.”

4.3  An Officer’s Personal Opinion about How an Individual Would Act

Your opinion about how an individual would act in a given situation or that an applicant
has not acted rationally is irrelevant to a determination of whether or not events occurred
as the applicant described. The comparison of how an applicant acted in a given situation
to how the officer believes a “rational person” would act in such a situation is not a
reliable indicator of credibility. What is rational to one person is not necessarily rational
to another person, particularly if the two are from different backgrounds or cultures.
Additionally, people do not always act rationally. For example, it would be inappropriate
to find an applicant not credible because the officer believes that no rational woman
would place herself at risk by publicly distributing anti-government pamphlets in a
country where dissent is not tolerated and women do not take part in political life. If the
facts of the case lead the officer to believe that the applicant acted in a manner that was
unusual in light of the applicant’s country and background, it is appropriate to ask the
applicant about his or her behavior, in a non-adversarial, nonjudgmental manner, or to

*7 Damaize-Job v. INS, 787 F.2d 1332 (9th Cir. 1986).
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test credibility by asking for additional detail. For example: “I understand that it must
have been dangerous for you to distribute the pamphlets. What led you to take this risk?”

4.4  Use of an Attorney

The fact that the applicant files an application prepared by an attorney or consults with an
attorney before making a statement does not indicate whether the application or statement is
true or not. An applicant may be afraid to reveal information to a government official, or may
not know which information is important to reveal, until consultation with an attorney.

However, if a statement made after receiving advice from an attorney contradicts an earlier
statement made by the applicant, then you should elicit further information to determine
whether there is a reasonable explanation for the change in testimony. Such inconsistencies
and explanations should be considered in the same manner as any other inconsistencies and
explanations that may arise in a case.

4.5  Self-Serving Statements

“Self-serving” refers only to statements that serve no purpose and provide no evidence, such
as the statement, “I never tell lies.” You may disregard self-serving statements.

An applicant’s own statement in support of his or her claim is generally not a self-serving
statement and you must consider it. Almost all the statements an applicant makes at the
interview are made in an attempt to obtain a benefit. The fact that a supporting statement is
made by the person seeking the benefit is not an indication that the statement is not relevant,
reliable or credible.

4.6  Delay in Filing the Claim

The fact that an applicant did not apply for asylum or refugee status as soon as possible does
not mean that the applicant fabricated the claim. A genuine refugee may wait until he or she
is in a safe country before making a claim, may be unaware of his or her eligibility for
refugee status, and /or may be unaware of the procedures for obtaining refugee status. If it is
relevant to the claim, it 1s important to ask why the applicant delayed in filing and assess the
applicant’s response.

4.7  Contact—Or Lack of Contact—with U.S. Embassy

The fact that an asylum or refugee applicant did not approach the U.S. Embassy in his or her
home country is not necessarily relevant to a determination of whether or not events occurred
as the applicant described. An applicant may have felt unsafe waiting in the country for the
application to be processed, or may have believed that applying for a visa would have placed
him or her at further risk. On the other hand, the applicant’s ability to obtain a visa may
present a legitimate line of questioning during the interview. However, unless that part of the
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testimony is materially inconsistent with the applicant’s claim, it cannot form the basis for a
negative credibility finding.

(Note: U.S. Embassies do not have authority to adjudicate claims for refugee or asylum
status. They may refer cases to USCIS to make a refugee status determination, but they
rarely do so.)

4.8  Failure to Apply for Refugee Status in a Third Country

The fact that an asylum or refugee applicant failed to apply for refugee status in a third
country does not mean that the applicant lacks credibility. There may be many reasons why
an applicant who fears persecution in his or her home country did not apply for protection in
a third country, including economic, political, or family reasons. In such circumstances, it is
important to ask the applicant why he or she did not apply in the third country and assess his
or her answer.

4.9 Similar Claims

The fact that the applicant’s claim is similar to other claims is not in itself determinative of
credibility, because there are reasons that claims may be similar that are unrelated to the
applicant’s credibility. For example, an applicant’s claim may be similar to other applicants’
claims because there is a pattern of persecution in the applicant’s country, resulting in many
similar claims. Or, the applicant may have a genuine claim, but several other applicants
copied it and filed their own claims based on the same or similar facts.

However, unrelated claims may also be similar because the applicants went to the same
source for a fabricated claim. You may come across some “boilerplate” applications that are
identical (word for word) or unusually similar in content. The fact that one application is
identical to another may not in itself form the basis for an adverse credibility determination
but may alert the officer to look particularly closely at the credibility of the claim. You must
provide the applicant with an opportunity to present the full claim and explain any
discrepancies between the testimony and the application in order to determine whether the
applicant’s claim is credible.

The following are two types of “boilerplates” you may encounter in the asylum or refugee
context:

Intra-proceeding similarities

In Surinder Singh v. BIA, the Second Circuit upheld an 1J’s adverse credibility finding
based, in part, on “the nearly identical language in the written affidavits allegedly
provided by different people in India in support of Singh’s applications.”* Citing Singh

& Surinder Singh v. BIA, 438 F.3d 143, 148 (2d Cir. 2006).
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in a later decision the Court stated, “...our case law on intra-proceeding similarities has
firmly embraced the commonsensical notion that striking similarities between affidavits
are an indication that the statements are ‘canned.””*

If you encounter a case where affidavits of nearly identical language are submitted in
support of a claim, you should closely question the applicant about the preparation of the
affidavits; who prepared them, if not known; under what circumstances; and how the
people who signed the affidavits had knowledge of the content. The officer should point
out to the applicant the extreme similarity in the documents and provide the applicant an
opportunity to explain why they are so similar. Such questioning will inform you about
the evidentiary weight to give to the affidavits and their impact on the overall credibility
determination.

In refugee processing, it is unlikely that the applicant would submit an affidavit from a
witness. Applicants’ statements are taken by UNHCR and/or the RSCs and the
applicants, except in exceedingly unusual circumstances, do not have assistance of
counsel or others outside the program to aid in their case preparation.

Inter-proceeding similarities
The Second Circuit upheld an 1J’s adverse credibility finding based on a comparison of
striking similarities found in affidavits that were submitted separately in unrelated asylum

applications.”

The court warned of the problems that such findings could entail, identifying four
possible explanations for such similarities:”

¢ Both applicants may have inserted truthful information into a standardized template

e Different applicants may have employed the same preparer who wrote up both stories
in their own rigid style

o The other applicant may have plagiarized the truthful statements of the applicant

e The similarities resulted from inaccurate or formulaic translations

* Mei Chai Ye v. USDOJ, 489 F.3d 517, 524-26 (2d Cir. 2007) (“We have repeatedly allowed 1Js to take into
account such “ intra-proceeding” similarities because, in most cases, it is reasonable and unproblematic for an 1J to
infer that an applicant who herself submits the strikingly similar documents is the common source of those
suspicious similarities”).

% Mei Chai Ye v. USDO.J, 489 F.3d 517 (2d Cir. 2007).

1 Id. at 524.
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The Court noted, favorably, the way the proceedings were handled, with the 1J
“...meticulously follow[ing] certain procedural safeguards which, taken together,
sufficiently addressed the dangers inherent in relying on inter-proceeding similarities.
The Court then went on to describe the procedural safeguards in detail. The court found
that, in relying on inter-proceeding similarities, a trier of fact should:

2932

1. Carefully identify the similarities
2. Consider the number and nature of the similarities to determine if;
a. there is any likelihood that they are mere coincidence, or;
b. it is plausible that different asylum applicants inserted
truthful information into a standardized template or, for
illiteracy reasons, conveyed it to a scrivener tied to an

unchanging style, or;

3. the similarities are due to a common translator converting valid
accounts into similar stories, or

a. the applicant was an innocent victim of plagiarism.

4. Rigorously comply with procedural safeguards concerning notice,”
by allowing the applicant meaningful opportunity

a. to explain or contest the similarities;

b. to investigate the possibility that her affidavit might
somehow have been plagiarized; or

c. to consider whether the seemingly similar affidavits might
merely have been translated or recorded inaccurately or
formulaically.*

In the refugee context, there are times when refugees may have similar claims, which
may or may not give rise to a credibility concern. Refugees often have spent many years
living in either camps or urban settings with other refugees from their country and may

3 sz at 525 n.5 (explaining in greater detail the protections afforded by the notice requirements).

1 [d. at 526, 527 n.9 (stating that “[t]here is nothing novel about our insisting on the application of heightened
procedural protections to a context in which they are necessary to safeguard the integrity of the agency’s fact-finding
function.”
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have heard that some stories ‘work’ for getting their cases approved. It does not mean,
however, that the person sitting in front of you did not experience the claimed harm; you
will need to elicit testimony to determine whether the applicant is credible.

Considerations

Confronting an applicant about significant similarities between the applicant’s and
others’ applications raises a number of issues that must be carefully handled, in close
coordination with others in your chain of command, including supervisors, FDNS, and, in
the overseas refugee processing context, the Refugee Affairs Division’s Security Vetting
and Program Integrity Branch.

First, the confidentiality of the applicant must not be violated. The Court in Mei Chai
Ye* made clear that an applicant must be given meaningful notice of the similarities and
full opportunity to offer an explanation of those similarities before an adverse credibility
determination may be based on boilerplate considerations. This may require you to allow
an applicant to examine portions of the other similar applications, which raises
confidentiality issues. The confidentiality issues may be addressed through proper
redaction of identifying information.

Second, confronting an applicant with the fact that other significantly similar applications
have been submitted by other applicants could possibly jeopardize an on-going fraud
investigation. In some cases, most often in the asylum context, DHS may be
investigating a particular “boilerplate preparer” for prosecution. Thus, it is important that
you first consult with your supervisor and the FDNS ofticer assigned to your office to
ensure that the any ongoing investigation is not jeopardized.

Third, an applicant who does not speak English may submit an application in English that
is very similar to other applications filed by other applicants, yet insist that the applicant
completed it himself or herself. It would not be appropriate to base an adverse credibility
solely on lack of truthfulness about the preparation of an application.36 However, such
lack of candor may be appropriate to consider along with other relevant factors when
evaluating credibility. While being untruthful about the identity of the person who
prepared an application is not material to the actual claim, it may be another relevant
factor to consider in the totality of circumstances. Being truthful about the preparation of
an application is relevant to the applicant’s knowledge of its contents and thus relevant to
the overall credibility of the claim.

4.10 Claims That Differ

35 Mei Chai Ye v. USDOJ, 489 F.3d 517, 524-26 (2d Cir. 2007).
% In the overseas refugee processing context, Resettlement Support Center staff who are under cooperative
agreement with the Department of State assist the applicant with filling out application forms; as such, this
does not apply to refugee applicants.
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You may become familiar with certain types of claims originating from a particular country.
However, the fact that a given claim may be different from other claims made by refugee
applicants from the same country is not necessarily in itself determinative of credibility.
Human behavior 1s rarely consistent, and as a result, events in any given country cannot be
expected to always be consistent.

4.11 COI Fails To Corroborate Claim

The fact that country condition information does not corroborate the applicant’s claim is not
necessarily determinative of credibility. In some instances, you may be the first to learn
about a particular instance of human rights abuses or other developments in another country.
In some refugee-producing countries, freedom of expression and association is non-existent,
and human rights monitors are prevented from visiting the country or areas of unrest. This
makes it difficult for organizations that document human rights abuses to obtain up-to-date
information. Even where human rights monitors have access to a country, they are not able
to document every human rights abuse that occurs.

The instance in which COI does not corroborate the claim should not be confused with the
instance in which COI is clearly and directly inconsistent with the claim. Where country
conditions do not corroborate the claim, the country conditions simply fail to address or shed
light on the applicant’s situation. Where COI is clearly and directly inconsistent with the
claim, COI might show the claim is not plausible. In some instances, the applicant’s details
may be inconsistent with COI because the applicant experienced or witnessed the event
differently.

4.12 Ineligibility for Benefit

The fact that the applicant does not qualify for the benefit sought is not relevant to the
credibility determination. For example, it is possible that an applicant for refugee status is
truly and honestly afraid of future harm, but his or her fears are not objectively reasonable
based on country information. Therefore, the applicant’s testimony may be credible, but his
or her fears are not well-founded.

5 ADDRESSING CREDIBILITY AT THE INTERVIEW

3.1

The interview 1s the most important tool that you have in assessing credibility. Most of the
direct evidence that you develop for each case will come during the interview. The most
important thing to keep in mind during the interview is that it is your responsibility to elicit
as much relevant information as you can.

Probing Credibility
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311

5.1.2

513

5.1.4

In general, the following techniques should aid you in evaluating the credibility of applicants.
Some of the techniques discussed below apply specifically to cases in which fraud is
suspected.

Elicit general biographical information about the applicant at the beginning of the
interview to establish a baseline

Such information should include where the applicant lived, with whom he or she lived,
whether the applicant continued living at the same residence until departure from his or her
country, where the applicant worked, when the applicant stopped working, and information
about the applicant’s schooling. General biographical information, contained in the
application, provides a general picture of the applicant’s life. You may then take the
applicant’s background into account when evaluating the type of information you expect the
applicant to be able to provide.

Additionally, applicants who have fabricated asylum or refugee claims sometimes are not
prepared for all of the basic background information elicited at the beginning of the interview
and therefore may present this type of evidence truthfully. If an applicant has fabricated a
claim, it may conflict with this general baseline biographic information, which may alert you
that the claim is not genuine.

Listen carefully to what the applicant says

Only by listening carefully to the applicant’s testimony can you determine whether it is
consistent. You should also remain attentive to avoid missing information. If you miss
information, you may be unclear about whether information related later in the interview is
consistent with information related previously.

Elicit as much detail as possible

If an applicant is not credible, he or she may not be able to provide details about the alleged
events that form the basis of the asylum or refugee claim. For example, if the applicant
claimed to have been a political leader who actively campaigned by giving speeches at
rallies, you should consider eliciting information about the party. If the applicant cannot
describe basic information about the party (such as its goals or structure), the credibility
regarding the extent of his participation in the party is put into question. Furthermore, if an
applicant is fabricating a story, asking the applicant to provide greater detail can result in a
higher probability of an inconsistency being discovered.

When appropriate, ask questions out of chronological order

If an applicant is not telling the truth, he or she may have memorized the story in sequence.
If you ask questions so that the applicant is required to describe events out of chronological
order, the applicant may not be able to relate the story accurately. Caution must be
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3.1.5

5.1.6

517

5.1.8

exercised, however, because a truthful applicant who is nervous, forgetful, or suffering from
the effects of trauma might also become confused when having to explain events out of
order. It is also helpful to elicit general baseline biographic information in chronological
order, as explained above, before eliciting information about the claim for asylum or refugee
status. An applicant who is fabricating a claim may not be able to fit the claim in the
chronology of the biographical information. When engaging in this practice, you must take
particular care not to create confusion through unclear questioning; instead ensure that the
applicant is aware of the precise time period or event about which you are questioning him or
her.

When appropriate, ask the applicant to explain certain events a second time

If the applicant is not being truthful, he or she may relate events differently the second time.
You must exercise caution in assessing whether the two answers provided are actually
inconsistent or whether the applicant is just providing additional detail that was not initially
requested.

Develop a firm understanding of any discrepancy before asking the applicant to explain

Before asking about a discrepancy, it may prove helpful to rephrase questions or repeat back
to the applicant what the applicant said to be sure that the meaning is clear. Eliciting
additional information surrounding an apparent discrepancy may clarify facts or create a
stronger record of the discrepancy. The point is not to trap an honest applicant in a lie, but
rather to carefully develop a record of relevant information that you will use to evaluate the
applicant’s eligibility. Therefore, when you notice one or more inconsistencies, it is
important to have a firm understanding of those discrepancies before asking the applicant to
explain them.

Take careful notes

Evidence of the reasons for a negative credibility finding must be documented in the
interview notes. For asylum or refugee interviews, you must record all of your questions and
the applicant’s answers in a modified Q& A format (see RAIO Training module, /nterviewing
— Note Taking). 1f you have recorded the applicant’s statements carefully, you will be able to
refer to specific testimony when questioning the applicant about any inconsistencies. This
can help avoid confusion and may prevent disputes about what the applicant did or did not
say earlier in the interview. Finally, if there is a request for review of the decision, the
reviewer must have a clear record in order to understand whether the credibility
determination was made correctly.

Closely review documents submitted by the applicant

You should carefully examine the contents of any documents the applicant submits when he
or she is still in your office, paying particular attention to names and dates. After the
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5.1.9

applicant has presented his or her claim, you should compare it with the information in the
documents and ask the applicant about any discrepancies. It is often difficult to determine
whether documents issued in another country are genuine. If they are not genuine, or if the
applicant’s claim is fabricated, then the information contained in the documents may not
match the details of the applicant’s claim or biographical data.

However, you should keep in mind that sometimes applicants obtain false documents in order
to leave their country to escape harm. Also, in some countries, it is easier for an individual to
pay to get fraudulent civil documents than it is to get genuine documents. Possession of false
documents, in itself, may not be a sufficient basis to make a negative credibility finding or to
find an applicant ineligible for the benefit sought. In the asylum and refugee context, you
must determine whether any discrepancies between documents and the applicant’s testimony
present inconsistencies that are material to the applicant’s claim. When processing
asylee/refugee following-to-join cases or family-based immigrant petitions, you may issue a
request for evidence and suggest DNA testing when fraudulent documents are submitted to
establish a parent-child relationship.

Provide the applicant an opportunity to address perceived credibility flaws

Raising a concern regarding a discrepancy does not always have to happen immediately.
Sometimes the issue will resolve itself as the claim is developed. Raising each inconsistency
immediately can stifle the flow of the interview and the applicant’s train of thought. It may
confuse the applicant, resulting in the appearance of a credibility issue when in fact none
might exist. This could also make you appear skeptical or lacking in neutrality. You should
find a way to make note of discrepancies during the interview. Later, at an appropriate time
before the close of the interview, you should review all of the discrepancies noted and make
sure they have been resolved. See RAIO Training module, /nterviewing — Eliciting
Testimony.

As noted above, you must provide the applicant an opportunity during the interview to
explain any inconsistency, implausibility, or lack of detail that you discover. The applicant
may have a legitimate reason for having related testimony that appears to contain an
inconsistency, or there may have been a misunderstanding between you and the applicant.
Similarly, there may be a reasonable explanation for a discrepancy or inconsistency between
information on the application and the applicant’s oral testimony. On the other hand, if the
applicant does not offer a reasonable explanation after being given an opportunity to do so,
you may make a negative credibility determination.

It is incumbent on you to have sufficiently reviewed the materials in the case file prior to the
interview to be able to identify any inconsistencies in the course of the interview and
confront the applicant with them at the time of the interview. Nonetheless, there may be
some rare situations (for example when submitted documents are later discovered to be
fraudulent) in which you discover a discrepancy or misrepresentation only after the
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interview. If the inconsistency is material and affects the outcome of the refugee or asylum
case, every effort should be made to conduct a second interview. In some cases, a second
interview may not be possible. In this type of situation, you should request guidance from
his or her immediate supervisor or team leader.

While current case law is silent on how to determine whether an explanation is reasonable, a
technique you can employ to assist you in making such determinations is to apply the same
factors that are used to make the initial credibility determination. Ask yourself whether the
explanation is detailed, consistent, and plausible. Ifit is, then the explanation is reasonable
and the applicant is credible on this point. If the explanation is vague, inconsistent with
another part of the record or the applicant’s testimony, or implausible in light of logic or
country conditions, then it may not be reasonable and a negative credibility determination
may be justified. In analyzing whether an explanation for an inconsistency is reasonable, you
must be able to articulate specific and cogent reasons. You must also take into account the
explanations provided by the applicant.

Remaining composed and professional, even if fraud is suspected

You should never argue with applicants. When you ask an applicant to explain the reasons
for apparent inconsistencies, implausible statements, or lack of detail, the applicant may
become defensive, evasive, and/or argumentative. However, you must remain professional at
all times and not argue with the applicant or confront the applicant in a manner or tone that
puts an applicant on the defensive. One effective way of doing this is to lead off confronting
the applicant about an inconsistency by saying, “Help me understand...” In a non-
adversarial manner, you should simply ask the applicant to explain the inconsistency, ask for
further clarification if necessary, and write the applicant’s explanation in the interview notes.

Similarly, you should remain composed and you must avoid unprofessional body language.
If you do not believe an applicant, you should not use body language to convey your
disbelief. For example, you should not tap the desk impatiently, ask a rapid series of leading
questions, shake your head or laugh in disbelief, or roll your eyes.

6 SPLIT CREDIBILITY FINDING

In some cases, you may determine that part of the applicant's testimony is not credible, but
that another part is credible. You should identify those parts of the testimony that were
found not credible, explain why they were found not credible, and state whether they are
relevant to the applicant's claim. You should also identify those parts of the claim that were
deemed credible. In some instances, unexplained credibility concerns related to part of the
applicant’s testimony can be a basis for finding that the entire testimony is not credible.

Examples
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In a case involving a Christian from Pakistan, the 1J found credible the testimony that
the petitioner was a Christian, but found not credible his account of incidents he
claimed to have suffered in Pakistan on account of his religion. The 1J denied based
on the adverse credibility finding. The petitioner filed a motion to reopen based on
updated country reports that purportedly detailed increasingly harsh conditions for
Christians in Pakistan. The BIA denied the motion on the ground that the proftered
evidence did not address the 1J's original adverse credibility finding against the
petitioner. The Second Circuit found that the new evidence may establish a well-
founded fear despite the negative credibility finding on the past persecution claim.
The court did not analyze the basis for the adverse credibility finding, only whether
that testimony “necessarily infects related but essentially freestanding claims made by
the same petitioner.” 37 The court held that “an applicant may prevail on a theory of
future persecution despite an 1J's adverse credibility finding as to past persecution, so
long as the factual predicate of the applicant’s claim of future persecution is
independent of the testimony that the IJ found not to be credible.”*

Likewise, in a case involving an Ethiopian government crackdown on opposition
sympathizers, the Seventh Circuit held that the applicant’s claim of future persecution
was “distinct from her evidence of past persecution concerning her detention and
beating for participating in the AAPO.”* According to the court, “[g]iven these
distinct facts, the prior adverse finding need not undermine [the applicant’s] theory of
future persecution.”*

The Ninth Circuit has refused to rely on testimony regarding a subjective fear of
future persecution because of an adverse credibility determination of the applicant’s
past persecution claim. The court held, “[w]e cannot rely on [the applicant’s]
testimony as establishing the subjective element [of the well-founded fear test], []
because the 1J and the BIA, with substantial basis in the record, found that the
“applicant’s testimony [was] not worthy of credence.”" The court, however, found
the applicant’s fear of future persecution to be genuine because of the substantial
documentary evidence providing strong support for the objective component of the
applicant’s well-founded fear claim.*

A negative credibility determination with respect to a future persecution claim will
not per se defeat an asylum claim where there is evidence of past persecution. Ina
Chinese forced sterilization case, the Fourth Circuit held that even though an
applicant failed to credibly demonstrate a well-founded fear of future persecution, the

7 Paul v. Gonzales, 444 F.3d 148, 154 (2d Cir. 2006).

38 !gj

¥ Gebreeyesus v. Gonzales, 482 F.3d 952, 955 (7th Cir. 2007).

g

U Al-Harbi v. INS, 242 F.3d 882, 890 (9th Cir. 2001).

21d.
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1J erred in failing to consider the applicant’s claim of past persecution based on his
wife’s forced abortion. *

7 TOTALITY OF THE CIRCUMSTANCES

You must base your credibility determination on the totality of the circumstances in the
claim, taking into account any cross-cultural misunderstandings that may have arisen,
translation or language difficulties, trauma the applicant has suffered, the applicant’s
background, your time constraints and the difficulty in evaluating the behavior of a stranger.
During your determination, you have a duty to remain neutral and unbiased.

7.1  Cross Cultural Misunderstandings*
7.1.1 Body language

The meaning of body language varies from culture to culture. These differences can cause
the applicant, interpreter, and you to misconstrue the non-verbal signals of one another.

Examples

e While indicating affirmation in the United States, nodding the head indicates negation
in some other cultures. If you are insensitive to cultural differences, you might
erroneously suspect that an applicant is lying when he verbally answers, “No,” but at
the same time nods his head.

o Eye contact is another form of body language that has different meanings in different
cultures. An applicant may not maintain eye contact with you out of deference to or
respect for a person in authority. You generally should not view this as a sign of
evasiveness.

7.1.2 Customs

A cultural faux pas may distract you or the applicant, resulting in responses or non-verbal
signals that might be misconstrued as signs of untruthfulness.

Example

A female officer might shake the hand of an Asian Buddhist monk, not knowing that
this would be considered extremely inappropriate in the monk's culture. This action
may disturb the monk (and/or the interpreter) and, until he regains composure, may

® Lin-Jian v. Gonzales, 489 F.3d 182, 191-92 (4th Cir. 2007).
* See RAIO Module, Cross-Cultural Communication.
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cause the monk (and/or the interpreter) to reply to questions in a shaken manner -
giving an impression that he is not being forthright.

7.1.3 Culturally-based perceptions

To accurately assess credibility, you must be sensitive to differences in culturally-based
perceptions.

Examples

7.1.4 Interpreter’s or applicant's English speaking ability, language, or dialec

Different cultures have different perceptions of and measurements of time. In some
cultures, events are remembered not by specific dates, but in reference to seasons,
religious holidays, or other important events. Even in cultures where time is
measured by calendar, the applicant may be using a different calendar than the
Gregorian calendar used in the United States, and errors are sometimes made in
translating from one calendar to another.

In some Asian cultures, a child is considered to be one year old at birth. Thus, an
applicant from one of those cultures may state that he or she is 30 years old, while a
calculation of the age based on the birth date in the application might indicate that the
applicant is 29 years old, by Western standards.

Identification of family members also varies between cultures. For example, an
individual referred to as “brother” in one culture may actually be considered a
“cousin” in another culture.

t45

Usually, English is neither the applicant’s nor the interpreter's first language. Therefore,
their ability to speak and understand English may be limited.

Even if both the applicant and interpreter understand English, misunderstandings may
arise from having learned English in another country. There may be nuances of
American English with which they are not familiar.*

In some cases, the applicant and interpreter may not speak the same first language, or
may speak distinctly different dialects of the same language. Using a language or dialect
that one or both do not speak or understand fully will cause problems in the
interpretation.

* For additional information, see RAIO Module, Interviewing: Working with an Interpreter.
¢ See Senathirajah v. INS, 157 F.3d. 210, 213 and 219 (3d Cir. 1998).

7 See Amadou v. INS, 226 F.3d 724 (6th Cir. 2000).
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Furthermore, the interpreter’s and applicant’s inexperience with interpretation and the
interview process can create an obstacle to good communication. The applicant may
speak too rapidly or explain too much at once, making it difficult for all information to be
interpreted accurately. Likewise, an officer may ask several questions at once, speak too
quickly or give a long explanation. These factors may lead to misunderstandings that, if
unresolved, can adversely affect the credibility evaluation.

Examples

An immigration judge ruled that an applicant was not credible due to
inconsistencies in his testimony and failure to establish his identity. The Sixth
Circuit ruled that the applicant was denied a fair hearing because the interpreter
was incompetent. Although the interpreter was fluent in English and Fulani (the
applicant’s first language), he spoke a different dialect of Fulani than the
applicant. An examination of the record indicated several instances of
misunderstanding between the applicant and the interpreter.®

An immigration judge found that a Guatemalan applicant was not credible. The
U.S. Court of Appeals, Ninth Circuit, found that the record indicated that the
Quiché-speaking applicant did not understand some of the questions being
interpreted for him. Although the interpreter was interpreting in Quiché, the
applicant’s answers to the 1J’s questions indicated a lack of understanding. The
interpretation problem was exacerbated by the aggressive questions from the 1J.*

A Haitian applicant whose application stated that she lived with her father, was
asked where she lived after her father was killed. She replied that she stayed with
her relatives in Cape Haitien. In Haitian Creole, there is one word that means
both ‘parent’ and ‘relative’—paran.” The interpreter, however, interpreted the
word as ‘parents,’ causing the officer to doubt the applicant’s veracity.

A Spanish-speaking applicant was asked why she did not immediately flee her
country after being threatened. She replied that she could not, using the word
“embarazada” meaning that she was pregnant and could not travel. The
interpreter stated that she was too “embarrassed” to travel.

Trauma from Flight and Past Persecution™

® Amadou v. INS, 226 F.3d 724 (6th Cir. 2000).
¥ Perez-Lastor v. INS, 208 F.3d 773 (9th Cir. 2000).

% See RAIO Module, Interviewing Survivors of Torture and Other Severe Trauma.
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Many asylum and refugee applicants have experienced trauma to some degree. Severe
trauma such as torture can greatly affect the survivor long after the actual event. Trauma
sufferers may not wish to discuss the details of their experiences; they may have
difficulty remembering all of the events that occurred; and may exhibit other symptoms,
such as an inability to maintain eye contact, loss of composure, anxiety, and suspicion of
others. These factors can give the appearance that the applicant is not being forthright at
the interview.

7.3 Submission of Fraudulent Documents
7.3.1 General Rule

Knowingly submitting a false document to prove a central element of an applicant’s asylum
claim may indicate lack of credibility. “Such fraud tarnishes the [applicant’s] veracity and
diminishes the reliability of [the applicant’s] other evidence.”'

7.3.2 Considerations

“Ordinarily, it is reasonable to infer that a respondent with a legitimate claim does not usually
find it necessary to invent or fabricate documents in order to establish asylum eligibility. On
the other hand, there may be reasons, fully consistent with the claim of asylum, that will cause
a person to possess false documents, such as the creation and use of a false document to
escape persecution by facilitating travel”* or lack of knowledge that the document is
fraudulent.”

The Ninth Circuit agreed with the manner in which the BIA distinguished between the two
types of uses of fraudulent documents and their different impacts on a credibility
determination:

The BIA set forth a clear division between two categories of false document presentations: (1)
the presentation of a fraudulent document in an asylum adjudication for the purpose of
establishing the elements of an asylum claim; and (2) "the presentation of a fraudulent
document for the purpose of escaping immediate danger from an alien's country of origin or
resettlement, or for the purpose of gaining entry into the United States." (emphasis added). ..
The BIA concluded [in Matter of O-D-] that the applicant's presentation of the fraudulent
documents, "submitted to prove a central element of the claim in an asylum adjudication,
indicates his lack of credibility." The BIA then carefully distinguished such false presentations
from those in the second category of cases. In the second category, the use of false documents
to facilitate travel or gain entry does not serve to impute a lack of credibility to the petitioner.
The BIA stated, “there may be reasons, fully consistent with the claim of asylum that will

U Matter of O-D-, 21 1&N Dec. 1079, 1083 (BIA 1998).
52 Id
> Corovic v. Mukasey, 519 F.3d 90, 97-98 (2d Cir. 2008).
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cause a person to possess false documents, such as the creation and use of a false document to
escape persecution by facilitating travel.” We [the Ninth Circuit] agree with the BIA's
classifications.

Note that for the submission of a false document to support a negative credibility finding, the
evidence in the record must establish that the applicant knew that the document he or she
submitted was fraudulent.”

Examples

o The Eighth Circuit upheld a negative credibility finding against an applicant from Haiti
who “submitted fraudulent documents relating to a core asylum issue (i.e., that
supporters of the former president killed his brother and he feared a similar fate), failed
to provide a satisfactory explanation for having done so, and failed to present other
credible documentary evidence to support his allegations of political persecution.”

e Ina case involving an applicant who alleged to have been persecuted for writing
newspaper articles critical of the Albanian government, the 1J “found that [the
applicant] was not a credible witness because the [Forensic Document Lab] determined
that the author attributions in the newspaper articles were added after publication and,
in one of the papers, other text had been erased from the author name area on the page
before [the applicant’s] name had been added on top of it. Because the newspaper
articles were so central to [the applicant’s] asylum claim and because the articles were
altered, the [1J declined to believe [the applicant’s] testimony.””” The Seventh Circuit
upheld the negative credibility finding that was based solely on the submission of these
allegedly false newspaper articles.

7.4  Personal Background of the Applicant™

The level of education or sophistication of an applicant may affect his or her ability to
articulate a claim. If you perceive that the applicant is having difficulty articulating a
claim, you should review the baseline you established early in the interview to ensure that
that you are asking questions appropriate to the applicant’s level of involvement, age,

3 Akinmade v. INS, 196 F.3d 951, 955-56 (9th Cir. 1999).

> See, e.g., Corovic v. Mukasey, 519 F.3d at 97-98 (holding that when an applicant contests that he or she
knowingly submitted a fraudulent document, the 1J must make an explicit finding that the applicant knew the
document to be fraudulent before the 1J can use the fraudulent document as a basis for an adverse credibility
determination).

3¢ Ambroise v. Gonzales, 411 F.3d 932, 933 (8th Cir. 2005). See also Kourski v. Ashcroft, 355 F.3d 1038, 1039 (7th
Cir. 2004); Yeiman-Behre v. Ashcroft, 393 F.3d 907, 912 (9th Cir. 2004);, Selami v. Gonzales, 423 F.3d 621 (6th Cir,
2005).

> Hysi v. Gonzales, 411 F.3d 847, 852 (7th Cir. 2005),

3 See RAIO Module, Cross-Cultural Communication.
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7.5

7.6

7.7

history of trauma, or other element and inquire further into the applicant's background to
determine if there are reasons, other than lack of credibility, that explain the applicant’s
inability to express the claim. A close review of the biographical data in the application
may give you information that indicates the applicant’s level of sophistication.

In questioning an asylum or refugee applicant whose claim is based on religion or
membership in an organization, it is important to establish at what level the applicant
participated. A mere member or supporter cannot be expected to have the same
knowledge as a leader or intellectual in a movement. A clear distinction must be made
between adherents and experts.”

Time Constraints

Time pressures are a reality for you. However, attempting inappropriately to rush an
interview may cause you to lose focus, become impatient, and miss information related
by the applicant. This could lead you to believe erroneously that the applicant did not
provide enough detail, that there were gaps in the applicant's testimony, or that the
testimony was internally inconsistent. Some interviews may simply take longer to
conduct in order to evaluate credibility accurately. You should follow your division’s
procedures in your interview.

Difficulty in Evaluating the Behavior of a Stranger

Generally, you will not have previously encountered the applicants you interview. First
impressions of an applicant may be unreliable. Care should be taken to avoid
misinterpreting the applicant’s actions and words.

For example, an applicant’s reticence and confusion in answering questions may indicate
that the applicant is shy, did not understand your question, or fears authority figures,
rather than indicate that the applicant is not telling the truth. An initial impression that an
applicant is truthful because he or she can easily relate the claim may also be erroneous,
because the applicant’s fluency may be due to an outgoing personality rather than a
credible story.

Duty to Be Neutral and Unbiased

Your duty is to adjudicate claims in a neutral manner, free of personal opinions,
preferences, and biases. If you are not neutral, as you are required to be, this lack of
neutrality may result in erroneous decisions, including erroneous credibility

% Rizal v. Gonzales, 442 F.3d 84, 90 (2d Cir.2006);, Cosa v. Mukasey, 543 F.3d 1066, 1070 (9th Cir. 2008)
(*Remarkably, the 1J set up a Bible quiz and an academic trivia contest as the foundation for the adverse credibility
finding. Cosa claimed no expertise in Bible study or passages nor did she claim to have an intellectual's
understanding of Millenism™).
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determinations. Lack of neutrality can affect the way you view evidence, the way you
make a decision, and how you treat an applicant. You should avoid conjecture based on
your personal world-view, known approval or denial rates, or your perceptions of fraud in
previous cases. Your personal views cannot substitute for actual evidence in the record.

For example, you may have learned that the human rights conditions in country X are
among the worst in the world. If you feel that all applicants from there are deserving of
refugee or asylee status, you are not adjudicating the case in a neutral manner. This bias
should not lead you to overlook inconsistencies in an application from country X or to
forget to inquire about mandatory bars, for the applicant before you might not be eligible
for protection.

On the other hand, you may have just interviewed several applicants from country X and
found them not credible. You cannot assume that all applicants from that country are
fabricating their claims. If you do, you have breached your duty to be a neutral
adjudicator. Lack of neutrality may cause you to deny otherwise eligible applicants based
solely on the country of origin or type of claim presented.

8 INVESTIGATING CREDIBILITY ISSUES — SOME TOOLS TO USE IN EVALUATING
CREDIBILITY FLAWS

Maintaining your role as a neutral adjudicator can be difficult. As discussed above, your
own personal baggage and your own subjective opinions could affect profoundly the
outcome of your credibility analysis. Below are four effective aids you can use to help
you remain neutral.

1. Except When/Especially When
2. Parallel Universe Thinking

3. Doubting and Believing Scale
4

Temporarily Set aside Decision Making®
8.1  Except When / Especially When

This is a particularly useful tool when you are basing your decision in whole, or in part,
on a generalization. If you are trying to explain your reasons for an adverse credibility
determination and you find yourself saying to yourself, “Everybody knows...” you are
probably engaging in a generalization of some sort. You need to examine that
generalization, try to test it, and, if necessary, narrow it.

% This is generally not an option in refugee processing, and is subject to case processing time limitations within
other divisions.

RAIO Template Rev. 2/21/2012
bl b bl i iiispsichmisioiiiiiidien D ATE: 6/10/2013

Page 46 of 56

141



Credibility

You test a generalization in three stages:

o Articulate your generalization.

o Add “except when” and brainstorm as many different circumstances as you can.

o Add “especially when” and brainstorm as many different circumstances as you can.®
Examples

e A generalization that is used quite often in credibility determinations is falsus in
uno falsus in omnibus, or false in one thing, false in all things. Stated in plain
English, this generalization means: If an applicant has lied about one thing, it is
probable that he or she is lying about everything. Ask yourself: How true is this
generalization? Post-REAL ID Act, several circuit courts have addressed the
issue of falsus in uno, falsus in omnibus. The First Circuit has applied this
concept and noted, in dicta, that the REAL ID Act endorses it.” The Seventh
Circuit has rejected the application of this concept, stating:

The immigration judge failed to distinguish between material lies, on the
one hand, and innocent mistakes, trivial inconsistencies, and harmless
exaggerations, on the other hand. In effect, he applied the discredited
doctrine of falsus in uno, falsus in omnibus (false in one thing, false in all
things), which Wigmore called “primitive psychology,” and in a

characterization that we endorsed, an “absolutely false maxim of life.” *

The Second Circuit has also addressed the issue of falsus in uno, but has addressed it
using the “Except When/Especially When” analysis. The Second Circuit applied the
concept, affirming the immigration judge’s adverse credibility determination based on the
applicant’s submission of a single fraudulent document to prove the nexus element of his
claim. In affirming the 1J decision the court looked more closely at the generalization, in
order to conform to circuit precedents and identified five exceptions to the general rule,
none of which applied in the case before it.** The five situations where falsus in uno will
generally not apply, as identified by the Second Circuit are as follows:

%' D. Binder & P. Bergman, Fact Investigation: From Hypothesis To Proof (West Pub., 1984).
52 Castaneda-Castillo v. Gonzales, 488 F.3d 17, 23 n. 6 (1st Cir.2007).

% Kadia v Gonzales, 501 F.3d 817, 821 (7th Cir. 2007) (citations omitted).

54 Siewe v. Gonzales, 480 F.3d 160, 170 (2d Cir. 2007).
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8.2

o A finding that an applicant submitted false evidence does not excuse the assessment
of evidence that is independently corroborated.®

o The presentation of fraudulent documents that were created to escape persecution
may actually tend to support an individual’s application.®

o False evidence that is wholly ancillary to the alien’s claim may, in some
circumstances, be insufficient by itself to warrant a conclusion that the entirety of the
alien's uncorroborated material evidence is also false.”

o A false statement made during an airport interview, depending on the circumstances,
may not be a sufficient ground for invoking falsus in uno. Aliens may “not be entirely
forthcoming” during the initial interview due to their perception that it is “coercive”
or “threatening,” particularly aliens who may have a well-founded fear of government
authorities in general .*®

e Analien's submission of documentary evidence that the alien does not know, and has
no reason to know, is inauthentic, is no basis for falsus in uno.

The court engaged in a process similar to “Except When/Especially When” and in doing
so crafted a rule that clearly limits the application of the general rule. The “Except
When” analysis will help you to find the limits of a generalization and you can use the
“Especially When” analysis to help narrow an overly broad generalization.

Parallel Universe Thinking®

Parallel Universe Thinking is a process in which you set aside your judgment or disbelief
of an applicant’s statement or behavior in order to brainstorm on what possible reasons,
in a parallel universe, might cause a person to actually do what the applicant claimed.
This is a tool that helps you overcome your own cultural biases and apply what you have
learned about cross-cultural/inter-cultural communications problems. It helps you
understand behavior and asks you to brainstorm alternative explanations for the
applicant’s behavior that you might find initially puzzling or annoying. This tool requires
that you suspend your certainty regarding realities you may not yet fully comprehend. It
requires that you engage in constructive ignorance, reminding yourself about how much

% Poradisova v. Gonzales, 420 F.3d 70, 77 (2d Cir.2005).

% Linv. Gonzales, 445 F.3d 127, 132-33 (2d Cir.2006).
%7 Zhong v. USDOJ, 461 F.3d 101 (2d Cir. 2006).
% Guan v. Gonzales, 432 F.3d 391, 396 (2d Cir.2005).

% Bryant and Peters, Five Habits of Cross Cultural Lawyering, reprinted in Race, Culture, Psychology. and Law 57-
59 (Kimberly Holt Barrett & William H. George eds., 2004).
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8.3

you do not know about the applicant, before rushing to judgment. You must try to
understand the applicant’s world and behavior as the applicant understands it.

The goal of “Parallel Universe Thinking” is to avoid jumping to conclusions based on
your own cultural biases and recognize that other possible explanations exist. You might
find yourself in a position of disbelieving something an applicant tells you about what he
or she did, or what was done to him or her, because “people just don’t act that way.”
When you find yourself having such a thought, ask yourself if you were in a “parallel
universe,” what are some possible explanations for the statement or behavior?
Employing the tool of Parallel Universe Thinking will help you understand whether there
might be a credible explanation for an applicant’s statement or behavior that you might
have misunderstood based on cultural or personal bias.

Doubting and Believing Scale”

There was a case of two asylum officers who worked in the same office, under the same
supervisor, and who had radically different grant rates—one over 50% and the other
under 10%—even though they interviewed the same pool of applicants. When the
supervisor was asked why the disparity, he answered, “One officer expects every
applicant to be truthful and the other expects every applicant to lie.”

Most people tend to be either “doubters” or “believers” as part of their general outlook on
life. Whichever tendency is characteristic of you, it will affect your credibility
determinations. One way you can control for your natural tendencies is to subject each
case to systematic doubting and believing.

Methodological doubting and believing is a form of critical thinking. Usually critical
thinking is thought of as a process in which ideas or information are analyzed through
systematic skepticism, subjecting everything to question and accepting nothing on its
own. Most people, even those who tend to be believers, are comfortable with critical
thinking as an exercise in skepticism. It is harder to play “the believing game””" in which
you try to be as welcoming as possible to every fact the applicant asserts, actually trying
to believe him or her. The purpose of methodological believing is to find the hidden
virtues in the applicant’s claim—a mirror image of methodological doubting, where the
goal is to discover the flaws. You should try to engage in both methods in order to
evaluate a claim completely. It is important to know yourself and have some idea of
where you tend to fall on the believing/doubting spectrum. If you tend to be a doubter,
you should put more effort into methodological believing. If you tend to be closer to the

believing end of the scale you should put more effort into methodological doubting,

" Peter Elbow, Embracing Contraries: Explorations in Learning and Teaching (Oxford, 1986).

! Peter Elbow, The Believing Game and How to Make Conflicting Opinions More Fruitful
http://scholarworks. umass.edw/context/peter_elbow/article/1001/type/native/viewcontent
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8.4  Temporarily Set Aside Decision Making

If you feel distracted by a behavior or characteristic of the applicant or the applicant’s
attorney, rather than allowing this immaterial or irrelevant factor to affect your decision-
making, you might try this tool. Within reasonable limits, set aside the case and come
back to it when the distracting characteristic has faded from your memory. Rely on your
notes and reach your decision from the record before you. One BIA Member wrote that
reviewing the written record in a case was a “substantial, and much underrated,
advantage” that insulated the BIA from “the almost inevitable, and often distracting,
frustrations and extraneous factors that could accompany such personal interaction . . .
Because RAIO officers work under significant time constraints that support the goals and
integrity of our programs, setting aside a such a case must not interfere with the decision
making timeframes established by your office. Speak with your supervisors so that you
understand your office policy. This method is generally not available to Refugee Officers
engaged in refugee processing overseas, unless they need further guidance from
Headquarters.

3572

9 CONCLUSION

Assessment of credibility is an evidentiary determination. There is no moral component
to credibility; the issue is to determine what evidence is reliable enough on which to base
your decision.

10 SUMMARY

A methodological approach to credibility breaks the evaluation of credibility down into
three determinations.

o Internal consistency— whether the material facts are internally coherent and
consistent with facts asserted by the applicant through his or her production of
evidence

o External consistency— whether material facts are consistent with independent
evidence such as COI or other sources that may be introduced by the applicant or you,
the adjudicator

¢ Plausibility— whether the facts asserted by the applicant conform to the objective
rules of reality

2 Matter of A-S-, 21 I&N Dec. 1106, 1114 (BIA 1998)(Schmidt, dissenting).
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Credibility analyses should be based on factors such as consistency, detail, and
plausibility. You may also consider, in the totality of the circumstances, other factors
such as demeanor, candor, and responsiveness; inaccuracies or falsehoods; and any other
relevant factor, but you should not base the credibility determination on these factors
alone.

Credibility analyses should not be based on such factors as:

e Your moral judgment

¢ Your personal opinion about how an individual would act

o The fact that applicant’s testimony supports his or her application.

o Delay in filing the claim

o Contact— or lack of contact— with the U.S. Embassy

o The fact that the applicant’s story is similar to other claims

o The fact that the applicant’s story differs from other claims

o The fact that COI fails to corroborate the claim

o The fact that a refugee or asylum applicant’s fear does not appear to be well-founded
In the asylum and refugee context, the interview is the most important tool you have in
assessing credibility. There are various techniques you can employ to test for credibility,
but the most important technique is to conduct as thorough an interview as possible. The
more detail you elicit, the better your credibility determination will be. During the
interview you should address with the applicant any concerns you have about the

applicant’s credibility and give the applicant an adequate opportunity to respond to your
concerns and attempt to answer them,
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PRACTICAL EXERCISES
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OTHER MATERIALS

There are no Other Materials for this module.
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Refugee Affairs Division Credibility

SUPPLEMENT A — REFUGEE AFFAIRS DIVISION

The following information is specific to the Refugee Affairs Division. Information in each text
box contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.
REQUIRED READING

1.

2.

ADDITIONAL RESOURCES
L.

2.

SUPPLEMENTS

| .% " RAI) Supplement

# ZA prmmpal appllcant Who hes to ob tam or attempt to obtaln a beneﬁt for hlmself

»- ~ or herself or for an unqualified family member, may be 1nadm1551b1e under INA
. §212(a)(6)(C) In orderto mvoke thlS prov131on '« -

_ ,‘1i;fthe m1srepresentatlon must be w1llfu1 ‘ _
2 there must be evidence of the lie or mlsrepresentatlon (such as DNA .
ﬁndmgs or contradlctory test1mony) = . .

_ . »-General ,1ncens;1stenctes thl usually lead toa ﬁndmg that the appllcant is not -
~ credible rather than in adm1551b1e under INA §212(a)(6)(C)
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SUPPLEMENT B — ASYLUM DIVISION - DRAFT

The following information is specific to the Asylum Division. Information in each text box
contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

Supplement will be added at a later time.

REQUIRED READING

1.

ADDITIONAL RESOURCES
1.

2.

SUPPLEMENTS

ASM Supplement

~ Supplement will be added at a later time.
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SUPPLEMENT C — INTERNATIONAL OPERATIONS DIVISION

The following information is specific to the International Operations Division. Information in
each text box contains division-specific procedures and guidelines related to the section from the
Training Module referenced in the subheading of the supplement text box.

There are no 10 Supplements

REQUIRED READING
L.

2.

ADDITIONAL RESOURCES
L.

2.

SUPPLEMENTS

0 Supplemen

Module Sectlon Subheadlng
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RAIO Directorate — Officer Training / RAIO Combined Training Course

~ DISCRETION

 TrainingModule

MODULE DESCRIPTION

This module provides guidelines for adjudicating immigration benefits or other
immigration-related requests that are subject to the discretion of the Department of
Homeland Security (DHS). The module addresses the basis for determining when
discretion is warranted and for performing the legal analysis of claims that involve
discretion.

TERMINAL PERFORMANCE OBJECTIV E(S)
Given a petition or application that requires a discretionary determination, you will be
able to weigh discretionary factors properly and articulate your exercise of discretion in a
written decision when appropriate.

ENABLING PERFORMANCE OBJECTIVES
1. Explain what adjudicative discretion is.

2. Identify the different circumstances that will require an officer to exercise discretion
in an adjudication.

3. Apply the positive and negative factors properly in making a decision on a given
case.

4. Explain the reasoning for an exercise of discretion.

INSTRUCTIONAL METHODS

o Interactive presentation
e Discussion

e Practical exercises
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METHOD(S) OF EVALUATION

Written exam
Practical exercise exam

REQUIRED READING

1. Divine, Robert C., Acting Director, USCIS. Legal and Discretionary Analysis for
Adjudication, Memorandum to Office of Domestic Operations, Office of Refugee,
Asylum, and International Operations, and Oftice of National Security and Records
Verification (Washington, DC: 03 May 2006)

2. Matter of Pula, 19 1&N Dec. 467 (BIA 1987)

3. Matter of Marin, 16 I&N Dec. 581 (BIA 1978)

ADDITIONAL RESOURCES

Kanstroom, Daniel, Surrounding the Hole in the Doughnut: Discretion and Deference in
U.S. Immigration Law, Tulane Law Review, Volume 7, Number 3, p. 703 (February

1997)
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Critical Tasks
Task/ Task Description
Skill #
DMS5 Skill in analyzing complex issues to identify appropriate responses or decisions (5)
DM7 Skill in making legally sufficient decisions (5)
DMI10 Skill in developing a logical argument to support a determination or conclusion (5)
SCHEDULE OF REVISIONS
Date Section Brief Description of Changes Made By
(Number and
Name)
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» spemﬁc supplemental mformatlon located at the end of the module as well as hnks .
~ to documents that contain lelSlon-spemﬁc detailed information. You are |
f jresponsxble for knowmg the information in the referenced material that pertains o
- your division. Officers in the International Operations Division who will be
~ conducting. reﬁlgee interviews are also respen31b1e for knowing the 1nformat1on m;f
:;the referenced materlal that per“[ams to the Refugee Affalrs D1v1s1en -

'{'For easy reference each d1v1s1on S supplements are color eoded Reﬁlgee Affalrsii f
_ Division (RAD) in pmk Asylum D1v1310n (ASM) in yellow and Internatlonalf-_; -’_
;Operat10nsD1v151en(IO)mpurple ..

1 INTRODUCTION

Some decisions made by USCIS are mandatory once facts meeting the applicable
standard have been established. Other decisions are made in the exercise of discretion
after the officer finds facts that establish eligibility.

1.1 Decisions That Are Mandatory

Mandatory decisions involve no discretion, only an inquiry into whether the facts of the
case meet the relevant standard. The adjudicator is concerned only with the evidence that
establishes eligibility; once the applicant has met his or her burden of proof, the analysis
ends. An example of a benefit that is conferred once the applicant establishes eligibility is
the approval of Form I-130, Petition for Alien Relative.'

1.2 Decisions that are made in the Exercise of Discretion

Although the applicant may have met the burden of proof by showing that he or she is
statutorily eligible, statutory eligibility depends on the exercise of discretion. Eligible
applicants may be denied a benefit through an officer’s exercise of discretion.

1.2.1 Nonexclusive List of USCIS Case Types in which Discretion is Exercised

e Adjustment of status under Immigration and Nationality Act (INA) §§ 245 and
209(b) (with limited exceptions such as NACARA § 202 and Haitian Refugee

! USCIS officers must approve the I-130 Petition for Alien Relative when the qualifying relationship
between the petitioner and the alien beneficiary and the individuals’ identities have been established. The
approved I-130 permits the beneficiary to apply for an immigrant visa from the Department of State. The
consular officer then exercises discretion in determining whether to issue the visa. If the I-130 is being
adjudicated under INA §245, in the U.S. concurrently with an 1-485 application to adjust status, the grant of
the 1-485 by the USCIS officer would be discretionary.
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Immigration Fairness Act (HRIFA)) and creation of record under section 249
(registry)
o Employment authorization (with limited exceptions, such as for asylum applicants)

o Waivers of various inadmissibility grounds and advance permission to return to the
U.S., INA§§ 211,212 and 213

e Extension of nonimmigrant stay and change of nonimmigrant status, INA § 248
e Advance parole and reentry permits, INA §§ 212(d)(5)(A) and 223

e Waiver of labor certification requirement “in the national interest”, INA §
203(b)(2)(B)

e Revocation of visa petitions, INA § 205

e Waiver of joint filing requirement to remove conditions on permanent residence,
INA § 216(b)(4)

o Fiancé(e) petitions, INA § 214(d)

o Special Rule Cancellation of Removal for Battered Spouses and Children, INA §
240A(b)(2)(D)

¢ Furnishing of information otherwise protected by the legalization confidentiality
provisions, INA § 245A(c)(5)(C)*

o Refugee status, INA § 207
e Asylum, INA § 208

This lesson covers what discretion is, and how it is exercised. As an adjudicator you may
have the authority to deny a benefit in the exercise of discretion, but that is not license to
deny a benefit for just any reason. As this lesson will explain, there are serious limits on
exercising your discretion in making a decision on an application.

2 OVERVIEW OF DISCRETION
2.1 Definition

As a practical matter, in the immigration context, the Board of Immigration Appeals
(BIA) has described discretion as a balancing of “the adverse factors evidencing an
alien’s undesirability as a permanent resident with the social and humane considerations
presented in his behalf to determine whether ... relief appears in the best interests of this
country.”

? See Devine, Robert C., Acting Director, USCIS. Legal and Discretionary Analysis for Adjudication,
Memorandum to Office of Domestic Operations, Office of Refugee, Asylum, and International Operations,
and Office of National Security and Records Verification (Washington, DC: 03 May 2006).

* Matter of Marin, 16 I&N Dec. 581 (BIA 1978).
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Discussion

For our purposes, a simple definition of discretion is the “[a]bility or power to decide
responsibly.” Alternatively, discretion can be defined as, “freedom or authority to make
judgments and to act as one sees fit.”* Of the two, the second definition is probably what
“discretion” is more commonly understood to mean; however, the law imposes
restrictions on the exercise of discretion by an adjudicator, which makes the first
definition more accurate for our purposes. While discretion gives the adjudicator some
freedom in the way in which he or she decides a particular case after eligibility has been
established, that freedom is always constrained by legal restrictions. It is the restrictions
that define scope of the adjudicator’s power of discretion.

The concept of discretion is not simple, as it implies certain limitations, without
explaining just what those limitations are. One commentator has described discretion
thus: “like the hole in a doughnut, [it] does not exist except as an area left open by a
surrounding belt of restriction.”® The rules as to how to exercise discretion are scarce,
but there are many restrictions that have been imposed by the courts in order to ensure
that the official exercising discretion does not abuse that power. Discretion is defined in a
negative manner, by what is impermissible rather than by what is permissible. In
addition, in some instances, regulations or policy guidance may elucidate what factors
should be considered in discretion.

2.2 Two Types of Discretion

There are two broad types of discretion that may be exercised in the context of
immigration law: prosecutorial (or enforcement) discretion and adjudicative discretion.
The scope of discretion is defined by what type of discretionary decision is being made.
For the purposes of your work with RAIO, you will be involved in exercising
adjudicative discretion, but it is important to know about prosecutorial discretion to help
you understand the limitations that are placed on you in your exercise of adjudicative
discretion.

2.2.1 Adjudicative Discretion

Adjudicative discretion involves the affirmative decision of whether to exercise
discretion favorably or not under the standards and procedures provided by statute,
regulation, or policy that establish an applicant’s eligibility for the benefit and guide the
exercise of discretion. Adjudicative discretion has been referred to as “merit-deciding
discretion.”” The exercise of discretion is specifically provided in statute for certain
benefits. Some mandatory benefits may have a discretionary component, while other

" The American Heritage Dictionary of the English Language, Fourth Edition Houghton Mifflin Company
(2000), available at: http://www.thefreedictionary.com/discretion (last visited October 20, 2011).

> Collins English Dictionary — Complete and Unabridged, HarperCollins Publishers 2003, available at
http://www.thefreedictionary.com/discretion (last visited October 20, 2011).

% Ronald M. Dworkin, Is Law a System of Rules?, in The Philosophy of Law 52 (R M. Dworkin ed., 1977).
7 Immigration and Naturalization Service v. Doherty, 502 U.S. 314 (1992).
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types of adjudicative actions may have no discretionary component. In the case of a
waiver-of-inadmissibility application, a favorable exercise of discretion on that
application, absent any other negative factors, may lead to a mandatory positive decision
on the underlying application.

Example

The beneficiary of an [-730 Refugee/Asylee Relative Petition is seeking to join
his spouse, who has been resettled in the United States as a refugee. He has an
approved I-730, but you find that he had been living in the United States without
documentation prior to their marriage and his wife’s resettlement as a refugee and
is therefore inadmissible and not eligible for derivative status. He may submit an
[-602 Application by Refugee for Waiver of Grounds of Excludability in order to
cure that defect in eligibility. Your decision to grant the waiver is discretionary,
but once you grant the waiver, the 1-730 benefit must be granted.

In general, absent any negative factors, discretionary decisions should be to grant once
the applicant has met the requirements of the application or petition.® A formal exercise
of discretion to deny, rather than to grant, may be appropriate when the applicant has met
the requirements of the application or petition, but negative factors have been found in
the course of the adjudication and outweigh the positive factors.

However, adjudicative discretion does not allow an adjudicator to grant an immigration
benefit in cases where the individual is not otherwise eligible for that benefit. [IO
Supplement — Common Forms Requiring Adjudicative Discretion]

2.2.2 Prosecutorial Discretion

Prosecutorial discretion is a decision to enforce—or not enforce—the law against
someone made by an agency charged with enforcing the law. The term “prosecutorial”
can be deceptive, because the scope of decisions covered by this doctrine includes the
decision of whether to arrest a suspected violator and the decision of whether to file a
charging document against someone. Prosecutorial discretion is not an invitation to
violate or ignore the law. Rather, it is a means to use the agency resources in a way that best
accomplishes our mission of administering and enforcing the immigration laws of the United
States.

Most prosecutorial discretion is exercised by enforcement agencies such as ICE and CBP
in the context of their enforcement function (i.e., removal proceedings). Prosecutorial
discretion may be exercised at different points in the removal process, from the decision
of who to detain or release on bond; to issue, or rescind a detainer, or a Notice to Appear
(NTA); a decision to join in a motion for relief or benefit; or even to enforce an order of
removal.’

¥ Matter of Pula, 19 I1&N Dec. 467, 474 (BIA 1987).
? Morton, John, Director, ICE. Exercising Prosecutorial Discretion Consistent with the Civil Immigration
Enforcement Priorities of the 4Agency for the Apprehension, Detention, and Removal of Aliens
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One example of prosecutorial discretion exercised by some USCIS officers involves the
issuance of an NTA, the document that puts an individual into removal proceedings after
the denial of a petition or application. In certain situations officers have the authority to
exercise their discretion and not issue an NTA, despite the applicant’s lack of
immigration status. In RAIO, only Asylum Officers issue NTAs. This, however, is not a
discretionary action by the Asylum Division. Under current regulations," if an applicant
is out of status and asylum is not granted Asylum Officers do not issue denials, but must
refer the case to the immigration court.

2.2.3 The Difference between Prosecutorial Discretion and Adjudicative Discretion

As noted earlier, officers have no adjudicative discretion to grant a claim that does not
meet eligibility requirements. By contrast, prosecutorial discretion may be exercised
before any legal finding and therefore may be exercised in cases of individuals who
would be ineligible for any other form of relief.

2.3 Who Exercises Discretion?

Each time you render a decision on an application in a situation where the benefit is
discretionary, you are doing so in the exercise of discretion. This is not an exercise of
your own personal discretion, but rather you are exercising discretion as an official of the
U.S. Government.

In the Immigration and Nationality Act (INA), Congress has expressly granted discretion
to the Secretary of the Department of Homeland Security in deciding when to grant some
benefits. For example, the INA contains provisions such as: “Subject to the numerical
limitations established pursuant to subsections (a) and (b), the Attorney General may, in
the Attorney General's discretion and pursuant to such regulations as the Attorney

General may prescribe, admit any refugee... """ Most of the time the grant of discretion
is explicit in the statute;'” in other instances it is implied, based on the language of the
statute.

When Congress enacts a law and allows discretion in the enforcement of that law, it
usually grants discretion to the head of the agency tasked with enforcing that law. When
you exercise discretion in adjudicating an application for a benefit, you are exercising
discretion on behalf of the Secretary of Homeland Security. The Secretary’s discretionary
power is delegated to you, the adjudicator, through DHS and USCIS.

Memorandum to All Field Office Directors, All Special Agents In Charge and All Chief Counsel,
(Washington, D.C. June 17, 2011.

198 CFR § 208.14(c).

T INA §207(c)(1).

12 See, INA § 209(b) (The Secretary of Homeland Security or the Attorney General, in the Secretary’s or
the Attorney General’s discretion and under such regulations as the Secretary or the Attorney General
may prescribe, may adjust to the status of an alien lawfully admitted for permanent residence the status of
any alien granted asylum who—...).
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In many cases, such as the waiver provisions in INA § 212, the statute still reads that is
the Attorney General’s discretion. In most instances, the statute has not been changed
since the creation of the DHS and the transter of many functions from the Department of
Justice to DHS. If USCIS has adjudicative authority over the benefit, the statute should
be read as conferring the power to exercise discretion on the Secretary of Homeland
Security.”

The Secretary or the Director may, by regulation, or directive, set how you exercise your
discretion in specific instances. For example, in the particular instance of asylum
adjudications, regulations provide that when the applicant has met the refugee definition
through a showing of past persecution, you must consider whether there is still a well-
founded fear of persecution in the future. If you can show, by a preponderance of the
evidence, that there is no well-founded fear, the regulations require you to exercise
discretion to deny or refer the claim, unless the applicant shows compelling reasons
arising from severe past persecution for being unwilling to return or shows that he or she
would face other serious harm upon return.'*

2.4 Limits on Discretion

Some clear limitations on the exercise of discretion must be kept in mind at all times, and
are described in the following subsections.

2.4.1 Eligibility Threshold

There is never discretion to grant a benefit or relief in a case where the applicant has not
met the eligibility requirements for the benefit or relief sought. As a legal matter, it is
permissible to deny an application as a matter of discretion, without determining whether
the person is actually eligible for the benefit."” As a matter of policy, however, you should
generally make a specific determination of statutory eligibility before addressing the
exercise of discretion. If an application is denied as an exercise of discretion, and your
decision is overturned, the record necessary for making a decision on eligibility for the
benefit will be incomplete if the adjudicator did not establish eligibility prior to the
discretionary analysis. Ideally, if you deny the petition or application, the denial notice
will include a determination on both (1) statutory eligibility grounds and (2) discretionary
grounds.

In the case of refugee admissions, to be eligible for refugee resettlement, the applicant
must first establish that he or she has access to the U.S. Refugee Admissions Program
(USRAP), meets the refugee definition, is not firmly resettled and is otherwise admissible

P 6US.C. §275.

'8 CFR § 208.13(b)(1)(1); NOTE: This is a different standard than is used in adjudicating refugee claims.
For refugee claims an applicant need establish either past persecution or well-founded future fear. See INA
101(a)(42)(A) and (B).

" INS'v. Abudu, 485 U.S. 94, 105 (1988); INSv. Rios-Pineda, 471 U.S. 444 (1985); INS v. Bagamasbad,
429 U.S. 24 (1976).

USCIS: RAIO Directorate — Officer Training DATE: 12/12/2012
RAIO Combined Training Course Page 13 of 30

164



Discretion

to the United States. Most grounds of inadmissibility may be waived for refugee
applicants—drug trafficking and certain security and related grounds are the only
exceptions'—but you cannot consider the waiver request until the applicant has first
established that he or she has access to the USRAP, is not firmly resettled and meets the
definition of refugee. Your decision on the waiver application itself is an exercise of
discretion.

2.4.2 Lack of Negative Factors

Absent any negative factors, you will always exercise discretion positively. The fact that
an applicant is eligible for a particular benefit is, by itself, a strong positive factor in the
weighing process. If there are no negative factors to weigh against that positive factor,
denial of the benefit would be an abuse of discretion. This general rule does not apply to
waiver adjudications, since the waiver process is predicated on the existence of at least
one negative factor."”

Discretion gives the adjudicator authority to deny a benefit or a form of relief even when
the applicant is eligible according to the law, but that power cannot be exercised
arbitrarily or capriciously. When you use discretion to deny a claim, you must explain
your reasons clearly and cogently.

3 APPLYING DISCRETION

As an adjudicator you have an obligation to evaluate any application that comes before
you, but, in the course of your adjudication, you may become aware of negative factors.
Discretion is the power that allows you to make a decision to deny the benefit when the
applicant is eligible for the benefit, but for other reasons it would not be appropriate to
exercise discretion favorably. Discretion is the authority you exercise when weighing any
negative factors against the positive factors before you make the final decision on the
application.

3.1  Three-Step Process

Generally, the process you follow in rendering a decision on an application, when that
application is discretionary, is:

e Find the facts
e Apply the law

¢ Balance any negative factors against positive factors before making a decision.

16 See INA §207(c)(3),

7 Matter of Marin, 16 I&N Dec. 581, 586-87 (BIA 1978).
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The third step is the exercise of discretion.’ Each of the steps has a role in determining
what constitutes a reasonable exercise of discretion.

3.1.1 Finding the Facts

Finding the facts is a matter of gathering and assessing evidence. While the focus of fact-
finding should be to obtain evidence that will help establish eligibility, you should also
elicit information concerning the applicant’s background such as family ties that they
might have in the United States, any serious medical conditions, or other connections that
they have in the community. Part of the reason for eliciting information on the applicant’s
background is to aid in the exercise of discretion, should it become necessary after
eligibility is established. The fact that your discretion has become an issue will generally
presuppose some negative factors have emerged in the course of processing the claim,
you will need to have some idea of what equities the applicant has in order to properly
weigh the factors.

In removal proceedings in immigration court the applicant has an affirmative duty to
present evidence showing that a favorable exercise of discretion is warranted for any
form of relief where discretion is a factor.”” In adjudications outside the immigration
court, however, there is no such requirement; therefore it is important for you to explore
this issue during the interview.

For example, in cases involving possible provision of material support to terrorist groups,
where an exemption might be possible, your fact-finding during the interview will be
crucial in determining whether an exemption is available and whether to grant the
exemption in the exercise of discretion. The testimonial evidence that you elicit during an
interview will often be the only evidence upon which to determine “whether the duress
exemption is warranted under the totality of the circumstances.”* Your follow-up
questions during the interview must focus on the nature and the circumstances of the
applicant’s interactions with the suspected terrorist group.”

If there appear to be any negative factors present, you should always ask the applicant
directly why he or she feels that he or she deserves to have discretion exercised

favorably.

3.1.2 Applying the Law

'8 Kenneth Culp Davis, Discretionary Justice: A Preliminary Inquiry. Baton Rouge: Louisiana State
University Press, 1969

P INA §240(c)(4)(A)(ii)

* Scharfen, Jonathan, Deputy Director, USCIS. Processing the Discretionary Exemption 1o the
Inadmissibility Ground for Providing Material Support to Certain ferrorist Organizations, Memorandum
to Associate Directors; Chief, Office of Administrative Appeals Chief Counsel, (Washington, DC: 24 May

2007) at p. 7.

2 d
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3.1.3

3.14

The legal analysis of eligibility may also affect the discretionary determination in your
adjudication. If, for example, an applicant for a benefit has been convicted of a crime, it
may raise the possibility that the applicant may be inadmissible or, in the case of an
asylum applicant, that the applicant is subject to a mandatory bar of asylum for having
committed a particularly serious crime.” In adjudications where admissibility is an issue,
the determination whether a particular crime is an aggravated felony will determine
whether a waiver is available to the applicant. In some cases the question of whether a
particular crime 1s an aggravated felony will be easily decided; in others it will require a
close legal analysis.

Balancing any Negative Discretionary Factors against Positive Factors before
Making a Decision

The act of exercising discretion involves balancing any negative factors against positive
factors before making a decision. Discretion always consists of a weighing of positive
and negative factors. In the immigration context, the goal is generally to “balance the
adverse factors evidencing an alien’s undesirability as a resident of the United States with
the social and humane considerations presented” in support of the alien’s residence in the
United States”. Since most of the benefits conferred by RAIO are based on humanitarian
concepts such as family unity and protection from harm, an interviewee’s eligibility for a
benefit is always the main positive factor under consideration. The analysis of the
negative factors should focus on what effect the alien’s presence in the United States will
have on the general welfare of the community. [RAD Supplement — Balancing Positive
and Negative Factors] [Asylum Supplement — Balancing Positive and Negative Factors]

Totality of the Circumstances

It is important, when weighing the positive and negative factors, that you do not consider
the various factors individually, in isolation from one another.** When you consider each
factor individually, without considering how all the factors relate to each other, it
becomes difficult to weigh the positive and negative factors properly.

Example

The BIA found that while the applicant’s circumvention of orderly refugee
procedures can be a serious adverse factor in considering an asylum application,
“...it should not be considered in such a way that the practical effect is to deny
relief in virtually all cases. This factor is only one of a number of factors which
should be balanced in exercising discretion, and the weight accorded to this factor
may vary depending on the facts of a particular case. ”” The BIA went on explain
some of the factors that may influence how much weight should be given to the
circumvention of orderly refugee procedures:

22 See INA § 208(b)(2)(A)(ii).

= Matter of Marin, 16 I&N Dec. 581, 586-87 (BIA 1978).
* Matter of Pula, 19 I&N Dec. 467, 474 (BIA 1987).

25 .

= Ibid.
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4 “Instead of focusrng only on the crrcumventron of orderly refugee .
procedures the totality of the circumstances and actions of an alien in his
;ﬂrght from the country where he fears persecutron should be examtned 1n

j determmmg whether a favorable exercrse of d1scretron 1s warranted -

”Among those factors whrch should be consrdered are whether the alren .
~ passed through any other countries or arrived in the Unrted States drrectly .
~ from his country, whether orderly refugee procedures were in fact avarlable
 to help him in any country he passed through, and whether he made any .
; attempts to seek asylum before coming to the Umted States .

Z In addrtron the length of time the ahen remamed ina thrrd country, and hrs"i ﬁ
 living conditions, safety, and potential for 1ong -term resrdency there are
~also relevant _For example, an alien who is forced to remain in hrdrng o
yelude persecutors or who faces imminent deportatron back to the country
~ where he fears persecutlon may not have found a safe haven even though .
, he has escaped to another country. - ...

Further Whether the alren has relatrves legally in the Unrted States or other .
personal ties to this country which motrvated him to seek asylum here
~ rather than elsewhere is another factor to consider. In this regard the extent
_ of the alien's ties to any other countrres where he does not fear persecut1on _
,should also be examrned . .

procedures the seriousness of the fraud should be consrdered The use of :.
~ fraudulent documents to- escape the country of persecutlon itself is not af
‘ srgnrfrcant adverse factor whrle at the other extreme entry under the

Z;_fwh1ch was fraudulently obtamed by the alren from the Unrted States%
. Government, is very serrous fraud’ Maz‘rer of Pula 19 I&N Dec 467 {
‘%‘473 74 (BIA 1987) -

It is clear that all the factors listed by the BIA are interrelated, and it would be difficult to
consider any of those factors in isolation from the others and then assign the proper
weight to each factor. You must consider all factors together and determine not just
whether a particular factor is positive or negative, but how it affects the other factors
under consideration. In some cases, one factor will directly cancel out another. A finding
that an applicant’s safety was in question may directly explain his/her circumvention of
orderly refugee procedures. In other cases, a particular positive factor may just act to
balance out a particular negative factor. An applicant’s having relatives in the U.S. may
explain why he or she did not attempt to take advantage of orderly refugee procedures in
a third country as he or she passed through on the way to the United States.
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3.2 Identifying the Factors That May Be Considered in the Exercise of Discretion

Anything about an applicant’s background is potentially a factor to be considered in
exercising discretion. Recent guidance published by ICE, on the subject of prosecutorial
discretion, lists 19 factors that may be taken into account and then ends with the
statement, “[t]his list is not exhaustive and no one factor is determinative.”*® However,
you must be able to articulate and explain how the factor should be weighed in a
particular case. Any facts related to the applicant’s conduct, character, family relations in
the United States, other ties to the United States, or any other humanitarian concerns are
proper factors to consider in the exercise of discretion. Applicants’ conduct can include
how they entered the United States and what they have done since their arrival—such as
employment, schooling, or any evidence of criminal activity. Employment history,
schooling, and criminal activity may also be relevant factors to consider. It is important
to know what family members the applicant may have living in the United States and the
immigration status of those family members. Other ties to the United States may include
owning real estate or a business. Other humanitarian concerns may include health issues.
For example, if an applicant or a family member has a serious illness, can that applicant
or family member obtain adequate treatment if removed?

3.2.1 Favorable Factors That May Be Considered

Courts have listed a number of factors that may be considered as favorable or positive
factors in the exercise of discretion. There can be no exhaustive list of factors, since
almost anything about a person’s background can be considered. It is important to
remember that the applicant’s eligibility for the benefit being sought may be the first and
strongest positive factor that you should consider. This is especially true in protection
cases in which “discretionary factors should be carefully evaluated in light of the
unusually harsh consequences which may befall an alien who has established a well-
founded fear of persecution; the danger of persecution should generally outweigh all but
the most egregious of adverse factors.” Other favorable factors that the BIA has
identified include:

[Such factors as family ties within the United States, residence of long duration
in this country (particularly when the inception of residence occurred while the
respondent was of young age), evidence of hardship to the respondent and family
if deportation occurs, service in this country’s Armed Forces, a history of
employment, the existence of property or business ties, evidence of value and
service to the community, proof of a genuine rehabilitation if a criminal record

2% Morton, John, Director, ICE. [ixercising Prosecutorial Discretion Consistent with the Civil Immigration

.

Memorandum to All Field Office Directors, All Special Agents In Charge and All Chief Counsel,
(Washington, D.C. June 17, 2011
¥ Matter of Pula, 19 1&N Dec. 467, 474 (BIA 1987).
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exists, and other evidence attesting to a respondent’s good character (e.g.,
affidavits from family, friends, and responsible community representatives).*®

3.2.2 Negative Factors That May Be Considered

Like the positive factors, it is impossible to list all of the possible negative factors that
you may consider in exercise of discretion. Court decisions have referred to a number of
factors that they have considered as negative in the exercise of discretion. As a general
rule, any information that raises the possibility that an inadmissibility applies, or, in the
case of asylum applications, a bar to asylum might apply, might constitute a negative
discretionary factor even if it is determined that the inadmissibility or bar does not apply.
You should consider carefully any indication that the applicant might pose a threat to
public safety or national security. Any criminal conviction is always a negative factor
that will weigh heavily against an applicant. Other negative factors that the BIA has
looked at in waiver cases include:

[T]he nature and underlying circumstances of the exclusion ground at issue, the
presence of additional significant violations of this country’s immigration laws,
the existence of a criminal record and, if so, its nature, recency, and seriousness,
and the presence of other evidence indicative of a respondent’s bad character or
undesirability as a permanent resident of this country.”

3.3  Weighing Positive and Negative Factors

Having established which factors are relevant to your exercise of discretion, the next step
is to determine how to weigh them. Some factors are always going to be more important
than other factors.

3.3.1 Factors Material to Eligibility Are Given the Most Weight

Any factor that is material to the applicant’s eligibility for the benefit being sought
generally should be given the most weight. The applicant’s eligibility for the benefit is,
by itself, a factor arguing for the benefit to be granted in the exercise of discretion. If
there are no negative factors present, then in most instances, eligibility is all that is
needed to exercise your discretion to grant a benefit.

However, as an exception to the general rule in the case of asylum, there is regulation that
restricts the factors you may look at in a specific circumstance, without regard to
underlying eligibility. While an applicant may establish eligibility based on past
persecution alone, if you find, by a preponderance of the evidence, that the applicant has
no well-founded fear of persecution in the future, regulations instruct you to exercise
your discretion negatively to refer the application even when there do not appear to be
any negative factors.” This instruction arises from the fact that the underlying protection

% Matter of Marin, 16 1&N Dec. 581 (BIA 1978).
29 .
Ihid,
08 CFR § 208.13(b)(1)(i) (Discretionary referral or denial).
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basis for the benefit no longer exists. The same regulation also lists two positive factors
that may outweigh the lack of future risk to the applicant. Discretion may still be
exercised to grant asylum in the absence of well-founded fear if the past persecution
suffered by the applicant was so severe that it would not be humane to return the
applicant to the country of persecution.” You may also grant in the absence of well-
founded fear if you find that the applicant would suffer some other serious harm, not
related to the past persecution.” Both of the factors that would outweigh the lack of well-
founded fear are related to the humanitarian goals of the benefit being sought, but only a
grant based on severity of past harm is directly related to the underlying eligibility.

Another exception to the general rule would be an I-601 waiver for the 3 and10 year bars
on re-entry for an alien who was unlawfully present and triggered the bars. For waiver of
that ground of inadmissibility, the statute specifies that the only positive factor to be
considered is extreme hardship to the qualifying relative even though that might not be
directly relevant to the underlying benefit (issuance of an immigrant visa). >’

4 DISCRETION IN DECISION WRITING
4.1 Positive Exercise of Discretion

Generally, a positive exercise of discretion does not require a detailed analysis or
explanation in the written decision. If no adverse factors at all are present, a simple
statement 1s sufficient, saying that the applicant is eligible, that there are no adverse
factors, and that therefore the applicant is granted the benefit in the exercise of discretion.

You should discuss cases that are less clear cut, particularly those involving criminality,
or national security issues, with supervisors, who may raise the issue with USCIS
counsel; if you do not address the issue in the decision, the file should contain some
record of your deliberations. According to USCIS guidance on such cases, “[t]he
adjudicator should annotate the file to clearly reflect the favorable factors and
consultations that supported the approval in close or complex cases.”

Whether addressing the discretionary issues in the written decision or by making an
annotation in the file, you should state the rationale for your decision in a clear manner so
that it is easily understandable to anyone reviewing the file.”

4.2  Negative Exercise of Discretion

318 CFR § 208.13(b)(1)(iii)(A).

328 CFR § 208.13(b)(1)(iii)(B); see Matter of L-S-, 25 1&N Dec. 705, 714 (BIA 2012).

* INA §212(a)(9)(B)(V).

3 Devine, Robert C., Acting Director, USCIS. Legal and Discretionary Analysis for Adjudication,
Memorandum to Office of Domestic Operations, Office of Refugee, Asylum, and International Operations,
and Office of National Security and Records Verification (Washington, DC: 03 May 2006).

% See USCIS Basic Lesson, Exercising Discretion, July 2009, page 11.
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The written decision must contain a complete analysis of the factors considered in
exercising discretion, with a specific and cogent explanation of why you exercised
discretion negatively. Your decision will be reviewed, and it is imperative that those who
review your decision are able to understand exactly how you reached it.

Negative factors must never be applied in a blanket fashion. Your decision must address
negative factors on an individualized basis, applying the totality of the circumstances to
the specific facts of the case. The decision should specify both the positive and negative
factors that you identified and considered in coming to your decision and should explain
how you weighed the different factors.

W

CONCLUSION

Understanding when and how to exercise discretion in your adjudications is important for
all officers within the RAIO Directorate. Not all of the adjudications that you make
require an exercise of discretion, but when a decision is discretionary it is essential that
you understand how to identify the positive and negative factors you must consider and
how to weigh those factors. When discretion is called for in your decision making, a
careful application of the principles underlying discretion will help ensure that your
decision will be legally sufficient and appropriate.

6 SUMMARY
6.1 Discretion Definition

As a practical matter, in the immigration context, the BIA has described discretion as a
balancing of “the adverse factors evidencing an alien’s undesirability as a permanent
resident with the social and humane considerations presented in his behalf to determine
whether ... relief appears in the best interests of this country.” ** Congress has provided
the Secretary of Homeland Security discretion in making many decisions; the Secretary’s
authority to exercise discretion in many instances has been delegated to you, as an officer
in USCIS.

6.2  Limitations on Discretion
There is no discretion to grant a claim where eligibility has not been established. If the
applicant is eligible, however, you may then consider discretionary factors. Absent any
identifiable negative factors you will grant the benefit.

6.3  Applying Discretion

¢ Find the facts

3 Matter of Marin, 16 1&N Dec. 581 (BIA 1978).
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e Apply the law

¢ Balance any negative factors against positive factors before making a decision.

The third step is the exercise of discretion.
6.4  Totality of the Circumstances

In considering what factors you may consider in exercising discretion, you must be able
to articulate clearly a relationship between a factor and the desirability of having the
applicant living in the United States. Remember that the humanitarian concerns present in
a particular case should always be considered. If the applicant is eligible for the benefit it
should be granted absent any negative factors. When weighing the positive and negative
factors you must always consider the totality of the circumstances and not weigh factors
in isolation.

6.5  Discretion in Decision Writing

If you are exercising your discretion to grant a benefit, and there are no negative factors
present, there is usually no need for further analysis. The fact that the applicant has
established eligibility and there are no adverse factors is sufficient to justify the decision
to grant a benefit. If you are exercising your discretion to deny a benefit, you must
provide a complete analysis of your reasoning, specifying the positive and negative
factors you considered, so that others reviewing your decision can clearly understand
how you reached it. Negative factors should not be applied in a blanket fashion, but
always individualized to particular circumstances of the applicant.
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PRACTICAL EXERCISES

There are no student materials for practical exercises.
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OTHER MATERIALS

There are no Other Materials for this module.
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SUPPLEMENT A — REFUGEE AFFAIRS DIVISION

The following information is specific to the Refugee Affairs Division. Information in each text
box contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING

None

ADDITIONAL RESOURCES

None

SUPPLEMENTS

RAD Sunnlement Balancmg Posrtlve and Negatlve Factors ‘

- One of the most common apphcatlons of dlscretlon you w111 be called upon to
~ make is the adjudication of form 1-602, Apphcatlon by Refugee for Waiver of
~ Grounds of Excludablhty Refugee Officers may be called upon to adjudicate I-

~ 602 Waivers in the course of their normal duties adjudicating 1-590 applications

v (Cla551ﬁcat10n as a Refugee) Author1ty for Internatlonal Operatlons Officers to
~ adjudicate 1-602 Waivers is delegated in the regulations.” The following is an
- explanatlon of the factors you Should con31der 1n adjudlcatmg 1 602 Walvers _

F1rst you should make certam that the person ﬁhng the appheatlon is a } .

. ’reﬁJgee The applicant may be classified as a refugee following an
_Interview bya qualified officer from USCIS or the applicant may be the

’ “}1mmed1ate relatlve of a refugee who 18 entltled to derivative status. In -

~ addition to having been classified as a refugee the apphcant must be _
« ,subject to at least one. ground of 1nadm1551b111ty . .

. ‘?'After the ehg1b111ty of the apphcant to ﬁle form I~602 is estabhshed you _

. ;ﬁmust cons1der the specific sections of 212(a) that apply, keepmg in mmd .

~ that sections 212(a)(4), 212(a)(5) and 212(a)(7)(A) do not apply to ﬁ{
 refugees pursuant to section 207(c)(3).  Also remember that

78 CFR § 207.3(a).

USCIS: RAIO Directorate — Officer Training DATE: 12/12/2012
RAIO Combined Training Course Page 25 of 30

176



Supplement B
Asylum Division Discretion

_ 1nadrn1ssrb111ty under sections 212(a)(2)(C) 212(a)(3)(A) (B) (C) and
| .‘;(E) is not ehgtble for a waiver. >

.. n cons1der1ng the apphcatron for a waiver you must wergh the posmve _
~ and negative factors presented. In adjudicating a discretionary waiver
: :apphcatron under § 207(c) of the INA, the humanitarian, famrly unrty, or
~ public interest considerations must be balanced against the seriousness of
- :?the offense that rendered the apphcant 1nadm1531ble

. }?In makmg thls determmatlon the offrcer should recognlze that the
~ applicant, if the principal refugee has established past or a well- founded

~ fear of future persecutlon Wthh is an extremely strong posrtrve;:’ ;
. :f.dlscretlonary factor ‘ ‘ . .

. 3ZIf an apphcant is 1nadm1ss1b1e under sectron 212(a)(2) of the Act because he
 orshe comrnltted a crime 1nvolv1ng moral turpltude the officer should not
~ grant a waiver under section 207(c) of the INA except in extraordmary .
- circumstances, such as those involving national security or foreign pohcy
- i}consrderatlons or cases in which an apphcant clearly demonstrates that
~ denying refugee status would result in excepttonal and extremely unusual
~ hardship. In consrdermg whether the seriousness of the applicant’s crrme you ;
- may look to the definition of “aggravated felony” in the Act.™ Ifthe
~ conviction seems to fit the definition of an aggravated felony, you should
- assume that it was a serious crime, If the crime does not meet the deflnltlon _
. of aggravated felony, __another factor you may consider in makrng the -
~ determination of whether the applicant was convicted of a serious crime is ,
- "whether the type and circumstances of the crime indicate that the alien will be;‘
a2 danger to the commumty In maklng such a determmatlon you should
_ con31der - ~

the nature of the convrctron "
the sentence 1mposed M

the c1rcumstances and underlymg facts of the conv1ct10n

Posrtrve factors to be consrdered in exercrsrng drscretron rnroht 1nclude _

. " Elekehhood of well founded fear _fff: -
- . :gMedrcal needs of the applrcant or farnrly mernbers . ;

- ‘: o R R1sk of refoulmem by the country of ﬁrst asylum j ;f .

B INA § 207(0)(3).

P INA § 101(a)(43).
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SUPPLEMENT B — ASYLUM DIVISION

The following information is specific to the Asylum Division. Information in each text box
contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING

None

ADDITIONAL RESOURCES

None

SUPPLEMENTS

ASM Sunolement ~ Balancing Positive anvvae'gat‘iv"e Factors : o

“The most common situation in which you, as an Asylum Officer, will exercise -
discretion to deny an asylum claim, and a situation that does not require HQ - :
review, involves those cases where eligibility is established by past persecution
alone and it is determined that there is an absence of well-founded fear. The

regulations provide clear guidance of how you should proceed “ This is an

‘ explanatlon of how you should apply that gu1dance : '

1. The apphcant has presented evidence that estabhshes that he meets the
~ requirements of the refugee definition by virtue of having suffered past -
persecution. The applicant, having proven that he or she suffered persecution in
the past has no further burden of proof in establishing eligibility and enjoys a i
o presumptlon that therr fear of persecutlon in the future is Well founded i

2. You must next cons1der whether there 1 ev1dence that rebuts the presumptlon of a
- well founded fear of persecutron in the future.”

3. First you consider any changed circumstances having to do with the conditions in
~-the country of persecution, or the applicant’s personal 51tuatlor1 that would
remove a reasonable possrbrhty of future persecutron '

4 'Next, you look to see if the applicant can reasonably relocate within his/her

‘U8 CFR § 208.13(b)(1).
‘'8 CFR § 208.13(b)(1)(i).
28 CFR § 208.13(b)(1)(A)(A).
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-.country of persecution and thereby avoid any future persecution.”

10.
~~would suffer some other serious harm if returned. While the other serious harm

- must rise to the level of persecution, no nexus to a protected ground is required.*
- If so, you may grant asylum in the absence of a well-founded fear of )

~ persecution.”” Once again, risk to the applicant is the main positive factor fo be

- Ifyou find that.either of those conditions exists, the presumption that the

apphcant has a well- founded fear of persecutlon may be rebutted.

1t is the ofﬁcer S burden of proof in rebuttmOr the presumptlon of well-founded -

fear that the applicant enjoys, to show by a preponderance of the evidence that the
apphcant would face 1no rlsk of persecutlon in the future. »

If you, the ofﬁcer, are able to show, by‘a’preponderance of the evidence, that the

- applicant no longer has a well-founded fear of persecution in the future, except in-

two very narrow circumstances detailed below, you are required to exercise your
discretion to deny or refer the application. The basis of this regulation is the fact
that the humanitarian concern that underlies the benefit no longer exists. The
applicant is no longer in need of protection from persecution. In these cases the
lack of risk of persecution is treated as a negative dlscretlonary factor by the

~regulations.

.The regulatlons also requlre that you con51der two possrble positive

countervailing factors to the discretionary denial/referral of a claim based on past

- persecution with no well-founded fear. These two countervailing positive factors

would allow for a grant of asylum in the absence of well-founded fear.

One countervailing factor is if the applicant presents evidence that indicates that
there are compelling reasons for being unwilling or unable to return to the country

of origin arising out of the severity of the past persecution, you may grant
~asylum.® While the humanitarian concerns that the benefit is meant to address no
~ longer exist, there are other humanitarian concerns to consider as positive factors
~In'weighing discretion. e

Another countervailing factor is if the applicant presents evidence that he or she

considered in the exercise of dlscretlon

Officers should go through these steps in any case where the apphcant is only able -
to estabhsh e11g1b111ty through past persecutlon :

Remember in order to rebut the presumptlon that the appllcant has a Well founded

8 CFR § 208.13(b)(1)(i)(B).

“8 CFR § 208.13(b)(1)(ii).

8 CFR § 208.13(b)(1)(iii)(A); see also, Matter of Chen, 20 I&N Dec. 16 (BIA 1989).
S Matter of L-S-, 25 1&N Dec. 704, 714 (BIA 2012).

78 CFR § 208.13(b)(1)(iii)(B); see also, Matter of H-, 21 L&N. Dec. 337 (BIA 1996).
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fear of persecution after the applicant has established that he or she has suffered
persecution in the past, the officer must be able to meet the preponderance of the

- evidence standard in showing that the applicant no longer hasa well-founded fear -
of persecution. Before proceeding with a discretionary denial/referral based on a
lack of well-founded fear in the future, the officer must also consider whether there
-are compellin0 reasons for the applicant being unwilling or unable to returti to the
_country of origin arising out of the severlty of the past persecutlon or Whether the

o apphcant would suffer some other serious harm if returned.
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SUPPLEMENT C — INTERNATIONAL OPERATIONS DIVISION

The following information is specific to the International Operations Division. Information in
each text box contains division-specific procedures and guidelines related to the section from the
Training Module referenced in the subheading of the supplement text box.

REQUIRED READING

SUPPLEMENT A — REFUGEE AFFAIRS DIVISION

ADDITIONAL RESOURCES

None

SUPPLEMENTS

;Ofﬁcers w1th1n the Internatlona] Operatlons Dmsmn w1ll exercise dlscretlon ,
~ during the adjudlcatlon of a variety of immigration beneﬁt requests Some of the
.;most common requests 1nv01v1n0 dlscretmn 1nclude"f . .

. :‘%]‘Form I-601 Appllcatlon for GrOunds of Inadmnssnblllty 4

" "'**:‘f“Form 1-730’:Refu;ee/As lee Relatlvel’etltlon_h_ .

. i’ Form I-602 Apphcatlon by Refugee for Walver of Grounds of _
. ‘Exdudablllty . 4 . _

: Add1t1ona1 trammg on _adlscretmn w111 be prov1ded :durmg the Internatmnal
fOperatlons D1v1s1on Trammg Course (IODTC) » .
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RAIO Directorate — Officer Training / RAIO Combined Training Course

EVIDENCE

MODULE DESCRIPTION
This module discusses burden and standards of proof and describes the types of evidence
presented in support of petitions and applications for benefits in the RAIO Directorate.
TERMINAL PERFORMANCE OBJECTIVE(S)

You, the officer, will be able to determine whether an applicant establishes eligibility
(meets his or her burden of proof) for the requested benefit based on the evidence of
record.

ENABLING PERFORMANCE OBJECTIVES

1. Determine the proper standard of proof to apply in determining an applicant’s
eligibility as a refugee under INA § 101(a)(42).

2. Distinguish the applicant’s burden of proof from the standards of proof necessary to
establish eligibility as a refugee under INA § 101(a)(42).

3. Evaluate evidence presented in an application for protection under INA § 101(a)(42)
for reliability and relevance.

4. Evaluate evidence presented in an application for protection under INA § 101(a)(42) to
determine if the applicant has met the appropriate standard of proof.

INSTRUCTIONAL METHODS

METHOD(S) OF EVALUATION

REQUIRED READING

USCIS: RAIO Directorate — Officer Training DATE: 8/3/2015
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Division-Specific Required Reading - Refugee Division

Division-Specific Required Reading - Asylum Division

Division-Specific Required Reading - International Operations Division

ADDITIONAL RESOURCES

Division-Specific Additional Resources - Refugee Division

Division-Specific Additional Resources - Asvilum Division

Division-Specific Additional Resources - International Operations Division

CRITICAL TASKS

Task/ Task Description
Skill #

ILR16 | Knowledge of the relevant laws and regulations for requesting and accepting
evidence (4)

ILR17 | Knowledge of who has the burden of proof (4)

ILR18 | Knowledge of different standards of proof (4)

IRK4 Knowledge of policies, procedures and guidelines for requesting and accepting
evidence (4)

RI1 Skill in identifying issues of a claim (4)

RI4 Skill in integrating information and materials from multiple sources (e.g.,
interviews/testimony, legal documents, case law) (4)

RIS Skill in identifying the relevancy of collected information and materials (4)

RI7 Skill in identifying information gaps, deficiencies, and discrepancies in data or
information (4)

IRK3 Knowledge of the procedures and guidelines for establishing an individual’s identity
()

DM7 Skill in making legally sufficient decisions (5)

DM9 Skill in making legally sufficient decisions with limited information (5)

USCIS: RAIO Directorate — Officer Training DATE: 8/3/2015
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SCHEDULE OF REVISIONS
Date Section Brief Description of Changes Made By
(Number and
Name)

June 6, Throughout Corrected minor typos, formatting, cites | MMorales, RAIO
2013 document identified by OCC-TKMD. Training
August 3, | Throughout Reorganization of module, some stylistic | RAIO Training,
2015 document edits, updated links
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% éThreughout thls trammg module you w111 come across references to lelSion—i;
i E;spec1ﬁc supplemental mformatlon located at the end of the module as well as links
 to documents that contain d1v1510n-spec1f1c detailed information,. You areél §
'; respons1ble for knowing the information in the referenced material that pertains to -
~ your division Officers in the International Operations Division who will be |
;conductmg reﬁlgee mterv1ews are also respon31b1e for knowing the 1nformat1on n

4the referenced materlal that pertams to the Refugee Affalrs D1v131en

;For easy reference each d1v151or1 s bupplements are color coded Refuoee Affalrséi
_ Division (RAD) in pmk Asylum D1v131on (ASM) in yellow and Internatlonalj ;
j :jOperat10nsD1v151on(IO)mpurple ...

1 INTRODUCTION

Your job as an officer in the RAIO Directorate is to review applications and petitions to
determine if the applicant or petitioner is eligible for a benefit under the Immigration and
Nationality Act (INA), and to adjudicate his or her case in a neutral, unbiased manner. In
every decision you make, you will gather and evaluate different types of evidence,
including testimony, documents, and country of origin information (COI). Before you
begin any adjudication, you must understand the legal requirements that the applicant or
petitioner must meet.

This module provides guidance on evidence that you may see as you adjudicate cases.
This module also discusses an applicant’s burden of proof and the various standards of
proof that apply in adjudicating different applications. Some benefits require specific
types of documentary evidence to establish eligibility. For example, if a U.S. citizen
(USC) wants to petition for his non-citizen mother so that she may apply for an
immigrant visa, he must file a Form 1-130, Petition for Alien Relative. In support of the
petition, he must provide evidence of his citizenship and his relationship to his mother.
To prove that he is a USC, he might submit a naturalization certificate or a passport. To
prove his relationship to his mother, he would submit his birth certificate.

On the other hand, some benefits such as refugee and asylum status involve individuals
who have fled their countries with little or no documentation.' In these cases, an
interview is required because often testimony is the only evidence the applicant will have
to establish large parts of his or her claim.

In each of your adjudications, you will follow the methodological approach set forth in
the RAIO Module, Decision Making. You will identify the relevant legal requirements of

! Matter of S-M-J-, 21 1&N Dec. 722 (BIA 1997); UNHCR Handbook, § 74 (reissued, Geneva, Dec. 2011).
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the adjudication, gather all necessary evidence, evaluate the quality of each piece of
evidence, assign weight to each piece of evidence, and determine whether the applicant’s
burden of proof has been satisfied according to the appropriate standard of proof.

2 TYPES OF EVIDENCE

Generally, you must consider any statement, document, or object that an applicant offers
as evidence. An applicant may also present witnesses at an interview. Witness testimony
1s evidence to be considered and weighed along with all the other evidence presented in
the case.” See ASM Supplement — Types of Evidence. In addition, any COI materials that
you discover in your research and information accessed in any computer databases are
also evidence.

In the asylum and refugee context, applicants often face special difficulties presenting
evidence. Generally, persecutors do not provide evidence of their persecution or
intentions. Additionally, the applicant may have been forced to flee without an
opportunity to gather documents, or it may have been dangerous for the applicant to carry
certain documents, such as a written threat or identification documents.’

Human rights monitors and reporters may have difficulty documenting abuses in some
refugee-producing countries that maintain firm control over the press and do not allow
human rights monitors access to the country.

When applicants do provide documents, they may not be able to establish the
genuineness of the documents.* If you believe that the documents are genuine, the
evidentiary value should not be discounted merely because the documents are not
certified or authenticated.

You must consider and evaluate any evidence submitted by the applicant. In order to
create a fair and objective process for adjudicating claims, all evidence must be
considered using the analytical framework explained in the RAIO Training Module,
Decision Making. Although you must consider all evidence submitted by the applicant,
you do not have to afford all evidence the same weight. You must determine the
probative value of each piece of evidence. The circumstances surrounding the evidence
and information about the evidence will determine what weight you assign to it.
Circumstances that may affect the weight of the evidence include reliability, relevance,
content, form, and the nature of the evidence.

28 C.F.R. §208.9(b).

3 See, e.g., Aguilera-Cota v, INS. 914 F.2d 1375, 1380 (9th Cir. 1990) (“The last thing a victim may want to do is
carry around a threatening note with him.”)

1 See Zavala-Bonilla v. INS, 730 F.2d 562 (9th Cir. 1984).

USCIS: RAIO Directorate — Officer Training DATE: 8/3/2015
RAIO Combined Training Course Page 9 of 45
N sanrac vt AN PO R R R

190



Evidence

2.1

Below is a non-exhaustive list of some of the common types of evidence that you might
encounter along with some suggestions of ways in which the evidence may be used.

Testimonial Evidence from the Applicant
The Application Form

The application form supplies basic biographical information about the applicant and
provides information about the basis for his or her claim. A review of the application
should provide you with an indication of what biographical information may be relevant
to the applicant’s claim. The form may also contain some information about travel
patterns that may be relevant to subsidiary issues such as access to the program in refugee
resettlement cases and one-year filing deadline issues in asylum claims. You should read
the form carefully to determine what information on the form, beyond the statements of
the claim itself, may be relevant. With all applications where there is an interview, you
should go over the biographical information with the applicant at the beginning of the
interview, making certain that the applicant agrees that the information is correct. This
sets a baseline of factual information that you may rely on if inconsistencies or
contradictions arise later in the interview.

Oral Testimony

When conducting an interview, you should make certain that you elicit information on all
material aspects of the claim. In many refugee and asylum cases, the oral testimony at the
interview, along with the information contained in the application form, will be the most
critical evidence you will gather and evaluate to make your decision. It is your duty to
elicit as much detail as possible during the interview. In fulfilling your duty you will also
be making your post-interview decision-making much easier.

Written Statements

In some types of cases, such as asylum or waiver cases, applicants will often submit
statements with their application describing their claims. These statements will usually be
much more detailed than the information provided on the application form, and you
should review them very carefully.

All refugee cases will have a referral statement or form through which the applicant is
granted access to the U.S. Refugee Admissions Program (USRAP). For refugee cases
referred for resettlement consideration by the United Nations High Commissioner for
Refugees (UNHCR), a U.S. Embassy or certain Non-Governmental Organizations
(NGOs), the referring entity will provide a Resettlement Referral Form (RRF) outlining
the applicant’s claim. The Resettlement Support Center (RSC) will also interview all
applicants and prepare a statement of the refugee claim which will accompany the Form
[-590, Registration for Classification as Refugee. The RRF and RSC statement should be
reviewed and considered in light of other information in the record and the applicant’s
testimony.

USCIS: RAIO Directorate — Officer Training DATE: 8/3/2015

RAIO Combined Training Course

Page 10 of 45

WA A v e

191



Evidence

You should find those sections of the written statement that contain information that
directly relates to the applicant’s eligibility and compare them to statements in the
application form. The statement is useful in helping to identify the material elements of
the applicant’s claim about which you will question the applicant during the interview.

The written statement might also contain contradictions or may raise inconsistencies
when compared to the applicant’s oral testimony. Apparent contradictions or
inconsistencies that are material or relevant to the applicant’s claim and eligibility should
be explored in the interview. When evaluating their impact on credibility you should
consider the circumstances under which the statements were prepared, whether they were
taken under oath, and any other indicia of reliability.

2.2 Statements by Other Parties
Friends and Family (Oral Testimony)

Sometimes a family member or friend testifies under oath at the applicant’s interview.
Such oral testimony may be material to the applicant’s claim and may be considered
corroborative evidence.

Friends and Family (Written Statements)

An application may contain statements written by the applicant’s friends or family. Some
considerations that you should keep in mind when reviewing such evidence include:

e the type of written statement submitted (e.g., a simple letter, an affidavit, or a
sworn statement or declaration made under penalty of perjury);

e how the content of the statement relates to the claim; and
o whether the document was created to support the claim.

In evaluating the content of the statement, you should determine whether the statement
was written before or after the applicant started the application process. In the protection
context, if the statement was written before the applicant claims to have decided to apply
for protection, and the statement contains very specific information about the applicant’s
claim, you should ask why this information was included in the statement.

Boilerplate statements should be evaluated based on the context in which applicants use
them. In some cases boilerplate statements may be used as part of an adverse credibility
determination.’ See RAIO Training Module, Credibility, section on “Similar Claims.” If

* See Singh v. BIA, 438 F.3d 145, 148 (2d Cir. 2006); Nadeem v. Holder, 599 F.3d 869, 873 (8th Cir. 2010).
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the applicant submits written statements with nearly identical language, you should
closely question the applicant about who prepared the statements and under what
circumstances. For example, ask the applicant how the people who signed the statements
had knowledge of their content. Point out to the applicant the extreme similarity in the
documents, and provide the applicant an opportunity to explain why they are so similar.
The applicant’s answers may help you determine the statements’ evidentiary weight and
their impact on the overall credibility determination. Bear in mind, however, that the
applicant may not necessarily know how or by whom the written statements were
prepared or procured, as the applicant may not have personally obtained the documents.

See RAD Supplement — Testimony by Other Refugee Applicants .

Experts (Written Reports and Affidavits)

Applicants sometimes submit supportive documentation in the form of statements,
reports, and affidavits written by outside parties such as subject matter experts, members
of academia, and physicians. One common type of such evidence is medical reports,
which are addressed below at section 2.7. You should always accept such documentation,
but the weight you assign it should be based on a number of factors. Since the statement
will usually be based on a claimed expertise of the declarant, the statement should give an
adequate explanation of that expertise, which usually constitutes some background
information about the declarant. The statement should give an indication of what
knowledge the declarant has of the specific facts in the case at hand. It may make some
connection between the factual information being provided and the applicant’s claim. See
ASM Supplement — Statements by Other Parties.

2.3 Travel Documents

Any documentation the applicant presents concerning his or her travel is useful. For
example, to the extent that the documents give times and places where the applicant has
been, you can establish a chronology that may provide evidence of the applicant’s
eligibility to apply for asylum or his or her access to the refugee program. The most
common types of travel documents that an applicant might present are:

Passports

Possession of a valid national passport creates a prima facie presumption that the holder
1s a national of the country of issuance, unless the passport itself states otherwise. A
person holding a passport showing him or her to be a national of the issuing country, but
who claims that he or she does not possess that country’s nationality, must substantiate
his or her claim, for example, by showing that the passport is a so-called ‘passport of
convenience’ (an apparently regular national passport that is sometimes issued by a
national authority to non-nationals). Generally, the mere assertion by the holder that the
passport was issued as a matter of convenience for travel purposes only is not sufficient
to rebut the presumption of nationality. It is sometimes possible to obtain information
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about the significance of a passport from the issuing authority, but only if confidentiality
is not violated. If you are unable to obtain reliable, timely information about whether the
passport conveys nationality, you must determine the credibility of the applicant's
assertion regarding his or her passport in the context of the entirety of his or her
testimony.

In addition to proving nationality, passports may also provide information that helps you
establish the applicant’s travel patterns and places of residence. You should carefully
examine a passport with stamps in it that indicate entries and exits from different
countries. Sometimes you may find proof that the applicant was not where he or she
claimed a specific event happened, when that event occurred. Passports may also provide
some evidence of an applicant’s profession, and this may be relevant to his or her claim.
Finally, passports from third countries may provide evidence of dual nationality or firm
resettlement.

Refugee Travel Documents

Possession of a refugee travel document by an applicant can be proof of identity and
nationality and that another state party to the Refugee Convention has recognized that
person as a refugee. It may also, however, raise the issue of firm resettlement. Like a
passport, a refugee travel document may contain stamps for entry and exit from different
countries to which the applicant has traveled and can be used to establish a chronology
and determine travel patterns.

Tickets from Transportation Carriers

Tickets from airlines and other common carriers provide evidence that may help to map
out travel patterns and timelines that could be relevant to part of the applicant’s claim. In
the asylum context, tickets may also provide evidence relevant to the applicant’s
eligibility to apply under the one-year filing deadline.

2.4 Identification Documents
National Identify (ID) Cards

An applicant may submit a national ID card as evidence of his or her identity and
nationality. These documents can sometimes provide other useful information that you
can use in questioning the applicant. For example, national ID cards usually have an issue
date. If an applicant submits a national ID card that has an issue date later than the date
on which the applicant claims to have left his or her country, ask the applicant how he or
she obtained the document.

¢ UNHCR Handbook, 9 93.
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Organizational ID Cards
(student, employment, union, refugee ID, etc.)

These types of documents generally should not be used as evidence of identity.; Rather,
they are evidence that the holder has been a member of an organization or has held a
particular status (student, refugee, etc.) that may be relevant to the claim. Again, such
documents, when examined carefully, may also provide evidence beyond mere
membership.

2.5 Civil Documents Issued by Government Agencies

(Police reports, household registrations, birth certificates, death certificates,
marriage certificates, records from government hospitals, etc.)

When an applicant submits a document from another country, you should consider
carefully what information is contained in the document and its relevance to the
applicant’s refugee claim or other eligibility criteria.

Example

An applicant submits a police report she received after filing a complaint because she
was beaten by an unknown assailant. While the police report is evidence that the
applicant was harmed, it is likely that it relates to a number of different elements in
the refugee definition, such as whether the applicant suffered past persecution,
whether the assault was on account of a protected ground, and whether the
government was unwilling or unable to protect her. The police report should prompt
you to ask follow-up questions regarding the relevant issues.

2.6 U.S. Government Records

(CCD, DHS databases, previous applications for benefits, airport interviews, etc.)

If an applicant has had contact with the U.S. government prior to his or her application
for protection, there may be additional information concerning the applicant in other
Government records. The most common sources for information from other U.S.
Government sources are the Office of Biometric Identity Management (OBIM) (formerly
known as the U.S. Visitor and Immigration Status Indicator Technology (US-VISIT)) and
the Consolidated Consular Database (CCD). The CCD records all contact that the
applicant may have had with U.S. embassies overseas. An example of this is a record of
previous attempts by the applicant to obtain a visa to come to the United States.’

7 See RAIO Training Module, Fraud.
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2.7

As with all documentary evidence, records produced by the U.S. government should be
evaluated for their probative value. Records produced by public officials in the regular
course of their duties should generally be treated as presumptively reliable.® The purpose
for which and circumstances under which government documents were produced,
however, should always be considered and may limit their evidentiary value, particularly
in relation to a claim for refugee or asylum status.

For example, interviews of applicants by agents of U.S. Customs and Border Patrol at the
airport or port of entry or near the U.S. borders are intended to quickly gather basic
information necessary for CBP’s operations. They are not designed to elicit the often
sensitive and complex facts involved in adjudicating a protection claim, and they often
take place under circumstances the applicants may experience as rushed or confusing,
and in which they may be reluctant to divulge information relevant to adjudication of a
protection claim.

Several courts have indicated that adjudicators must carefully examine these statements
and exercise caution before relying on them, particularly in order to impeach an
applicant’s credibility. The Second Circuit Court of Appeals, for example, has listed four
factors officers should consider: (1) whether the record of the interview is verbatim or
merely summarizes the person’s statements; (2) whether the questions asked were
designed to elicit details related to the claim and whether the officer asked follow-up
questions that would aid in developing the account; (3) whether the applicant was
reluctant to reveal information because of prior interrogation or other coercive
experiences in his or her home country; and (4) whether answers to the questions
suggested the applicant did not understand English or the translation was not reliable.
While these factors are not exhaustive, you should consider them when determining how
much weight to accord a record produced in such circumstances.”

Medical Evidence

The term “medical evidence” usually refers to a written opinion issued by a medical
doctor, a psychiatrist, a psychologist, or other medical expert who produces statements
concerning the physical and mental health of an individual. Medical evidence can also be
obtained in the form of witness testimony or medical records.

Medical evidence can be presented by the applicant at the time of his or her application.
In the asylum context, you may request the applicant to provide it after the interview. It

¥ Matter of Barcenas, 19 1&N Dec. 609 (BIA 1988); see, e. 2., Munoz-Avila v. Holder, 718 F.3d 976, 979 (7th Cir.

2013); Kim v. Holder, 560 F.3d 833, 836 (8th Cir. 2009); Felzcerek v. INS, 75 F.3d 112, 116 (2d Cir. 1996).
? Ramsameachire v. Ashcroft, 357 F.3d 169, 180 (2d Cir. 2004); see also Nadmid v. Holder, 784 F.3d 357, 360 (7th

Cir. 2015). Balogun v. Asheroft, 374 F.3d 492, 505 (7th Cir. 2004); Balasubramanrim v. INS, 143 F.3d 157, 162 (3d

Cir. 1998).
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would be rare for such evidence to be available in an overseas refugee context. The most
common scenario where such information is available is when applicants are processed
in-country as they often have greater access not just to identity documentation but also to
police or medical records which may corroborate claimed harm.

These reports can facilitate the work of decision-makers. To be given full weight, a
medical evaluation must be written with objectivity and impartiality. Depending on the
case, a medical report produced by the applicant may not necessarily resolve
inconsistencies and statements that are found to be not credible. In fact, evidence
presented in the medical documentation can sometimes undermine a claim or raise
concerns about inconsistencies.

You may request medical evidence when you feel it is necessary to the adjudication. The
applicant will either have to provide the evidence or give a reasonable explanation why
the evidence is not available.” If such evidence is produced in the country where the
applicant is applying, the applicant may have access to the evidence. Another
consideration concerning the reasonableness of the applicant’s ability to produce such
evidence is the availability of physicians in the area who are qualified to make such an
examination and their willingness to do them at no cost. In general, you should request
medical evidence only if the applicant has failed to meet his or her burden of proof and
additional corroboration is necessary to meet it.

The Istanbul Protocol'' establishes internationally accepted guidelines that govern how
best to handle medical investigations of allegations of torture. Although there is no
specific requirement that medical evidence follow the Istanbul Protocol, it can serve as a
guide for adjudicators as to what constitutes well-documented medical evidence. The
more closely the medical evidence meets the standards in the Istanbul Protocol, the easier
it is to determine the probative value of the evidence.

When medical evidence 1s submitted, it will most often be submitted to support a claim of
past persecution. If an applicant indicates that he or she sought medical treatment in the
United States or his country of first refuge because of torture, he or she should be asked
to provide some medical documentation or explain why he or she is unable to provide it.

2.8  Country of Origin Information"

Depending on the adjudication, COI is evidence you can use to help determine whether
an individual may be eligible for the requested benefit. COI provides objective evidence

Y9 Matter of S-M-J-, 21 I&N Dec. at 725-26.

! United Nations Commissioner for Human Rights, Manual on the Effective Investigation and Documentation of
Torture and Other Cruel. Inhuman or Degrading Treatment or Punishment, August 9, 1999.

12 See RAIO Training Module, Researching and Using Country of Origin Information in RAIO Adjudications.
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against which documentation in the record and the testimony of an interviewee can be
viewed and evaluated. In some cases, COI may be sufficient to establish a particular fact
that is relevant to the adjudication. It is not necessary for an applicant to testify to every
fact that the adjudicator finds. In refugee and asylum adjudications, you must evaluate the
applicant’s claim in light of COI. See ASM Supplement — Country of Origin Information.

2.9  Other Types of Physical Evidence

In some situations, an applicant may offer as evidence an object other than paper
documentation, such as a videotape, compact disc (CD), flash drive, website link, book
about the history of a conflict, or a bottle of medicine to substantiate a medical condition.
In such instances, you should consult with your supervisor about how to best accept the
information associated with this type of evidence.

Documentary Evidence—Authentication

In affirmative asylum and refugee processing, authentication is not necessary.
Documents should be accepted and considered as part of the evidence in the record
whether authenticated or not. Bear in mind that under the Federal Rules of Evidence, a
document may be authenticated by the “[t]estimony of witness with knowledge.”" For
asylum and refugee purposes, a “witness with knowledge” may be the applicant."* If the
applicant provides a detailed, plausible, and consistent account of how he or she came
into possession of the document, you should consider that document authenticated.

Although authentication is not necessary, you may give more weight to a document that
is authenticated than a document that is not authenticated—and the method of
authentication may affect the weight given the document.”” When an applicant submits a
document that does not appear to be what it purports to be, in order to completely
discredit that documentary evidence you must provide sound, cogent reasons for doing
$0."° Otherwise, the document should be evaluated for its evidentiary value.

Courts have held that the means of authentication found in the immigration regulations
are not the only means by which documents may be authenticated, and the trier of fact
should give the applicant the opportunity to authenticate documents by alternative means,

13 Federal Rules of Evidence Rule 901(by(1), 28 U.S.C.A.
Y Zhanling Jiang v. Holder, 658 F.3d 1118 (9th Cir. 2011)

evidence utilizes may affect the weight of the evidence, and Immigration Judges “retain broad discretion to accept a
document as authentic or not based on the particular factual showing presented), citing Vatyan v. Mukasey. 508 F.3d
1179, 1182-83 (9th Cir. 2007))

16 Tassi v. Holder, 660 F.3d 710 (4th Cir. 2011).

USCIS: RAIO Directorate — Officer Training DATE: 8/3/2015
RAIO Combined Training Course Page 17 of 45
B iammc vt AR R R

198



Evidence

found in the Federal Rules of Evidence, if the applicant is unable to authenticate in one of
the ways specified in the immigration regulations.'’

3 BURDEN OF PROOF

In all applications for immigration benefits, the applicant bears the burden of proof to
establish eligibility for the benefit he or she is seeking. ** The burden of proof refers to the
duty of one party to prove facts that meet the legal standard being applied. An applicant
or petitioner for a benefit under the INA must establish (i.e., bears the burden of proofto
establish) that he or she meets the requirements for the benefit being sought and is not
subject to any bars or other disqualifying factors. This means that the applicant must
produce evidence that establishes the facts of the case, and that those facts must meet the
relevant legal standard.

Because of the non-adversarial nature of RAIO interviews, while the burden 1s always on
the applicant to establish eligibility, there is a shared aspect of that burden in which you
have an equal obligation to help fully develop the record."”

3.1 Burdens of “Persuasion” and “Production”

The phrase “burden of proof” might be thought of to encompass the concepts of the
“burden of persuasion” and the “burden of production.” The burden of persuasion refers
to the burden to convince the adjudicator that the evidence supports the facts asserted.

The burden of production entails the obligation to come forward with the evidence at
different points in the proceedings.

In overseas refugee adjudications, there is no time at which the burden of proof shifts
away from the applicant. There are, however, situations in which it may be required for
the officer to produce some evidence. For example, although it is the applicant’s burden
to establish that he or she is not firmly resettled, the BIA has held that the government
bears the initial burden to produce some evidence indicating that an applicant is firmly
resettled.”

In asylum adjudications, while the applicant always has the burden of proofto establish
eligibility for asylum, there are specific instances when the burden shifts to the
government to prove a certain point related to the exercise of discretion when eligibility

Y7 Tassi v. Holder, 660 F.3d 710, 723 (4th Cir. 2011); Zhanling Jiang v. Holder 658 F.3d 1118, 1121 (9th Cir. 2011);
Matter of H-L-H- & Z-Y-Z-, 25 I&N Dec. 209, 214 n.5(BIA 2010)

"8 INA § 291; Matter of Acosta, 19 I&N Dec. 211, 215 (BIA 1985); UNHCR Handbook, ¥ 196.
198 C.F.R. § 208.9(b); UNHCR Handbook, 9 196.
2 Matter of A-G-G-, 25 I&N Dec. 486, 503 (BIA 2011).
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is based on past persecution. However, the burden of persuasion to establish eligibility
for asylum never shifts and always remains on the applicant. For further information on
burden shifting, see ASM Supplements —Applicant’s Burden and Burden Shifting When
Past Persecution Found.

3.2  Establishing Eligibility (the Applicant’s Burden)

The applicant must establish that he or she meets all of the legal elements of the benefit
being sought. It is your responsibility to read and understand the provisions in the statute,
any corresponding regulations, and any binding case law applicable in each case you
adjudicate. See RAD Supplement — Applicant’s Burden and ASM Supplement —
Applicant’s Burden, below.

Example for Reflugee Processing

To establish eligibility for admission as a refugee under INA § 207(c), the
applicant must establish that he or she

is of special humanitarian concern to the United States
is a refugee, as defined at INA § 101(a)(42)

is not firmly resettled

is admissible as an immigrant

merits a favorable exercise of discretion

Example for Asylum Adjudications

To establish eligibility for asylum under INA § 208, the applicant must establish
that he or she

is eligible to apply for asylum

is a refugee within the meaning of § 101(a)(42)(A) of the Act
1s not subject to any mandatory bars to asylum

merits a favorable exercise of discretion

Example for Adjudication of Orphan Petitions

To establish eligibility for an orphan petition, adoptive parent(s) must establish
that

o at least one of the adoptive parent(s) is a U.S. citizen, and
o the adoptive parent(s) will provide proper parental care to the child, and

o the child is an “orphan” as defined in U.S. immigration law, and
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o either the child has been adopted abroad, and that each adoptive parent
saw the child in person before or during the adoption or the adoptive
parent(s) have legal custody of the child for emigration to the United
States and adoption after the child arrives.

3.3  Special Consideration in the RAIO Context

The Board of Immigration Appeals (BIA) has recognized that a “cooperative approach”
is required in adjudicating asylum requests.* This approach also applies to all RATO
adjudications. The BIA explained that this is because the BIA, immigration judges, and
USCIS “all bear the responsibility of ensuring that refugee protection is provided where
such protection is warranted by the circumstances of an asylum applicant’s claim.”*

While the applicant must establish eligibility for the benefit, as part of the cooperative
approach you have the duty to elicit sufficient information at the interview. You also
have the duty to research COI to properly evaluate whether the applicant is eligible for
the benefit he or she applied.” The burden is on the applicant to prove his or her claim,
but you have a duty to develop the record completely.

3.4  Testimony Alone May Be Enough

A refugee or asylum applicant may establish eligibility with testimony alone.** If you, as
the trier of fact, believe that other evidence is needed to corroborate the otherwise
credible testimony of the applicant, you will request the evidence and the applicant must
either: 1) provide the evidence or 2) provide a reasonable explanation as to why he or she
cannot provide the evidence.*

~must make a credibility determination that follows the analytical framework in the
~ RAIO Training Module, Credibility before deciding whether the applicant must

I Matter of S-M-J-, 21 I&N Dec. 722, 724 (BIA 1997).
2 Id, at 723.

P8 CFR. §208.9(b), Matter of S-M-J-, 21 I&N Dec. 722 (BIA 1997); and UNHCR Handbook, § 196. See also
RAIO Training Modules, Interviewing — Eliciting Testimony and Researching and Using Country of Origin
Information in RA10 Adjudications.

4 See Matter of Mogharrabi, 19 I&N Dec. 239, 245 (BIA 1987); Shrestha v. Holder, 590 F.3d 1034 (9th Cir. 2010).
Note that in the asylum context, under INA § 208(b)(1)(B)(ii). the applicant’s testimony is only sufficient to sustain
the applicant’s burden of proof if it is “credible, persuasive, and refers to specific facts sufficient to demonstrate that
an applicant is a refugee.” See also ASM Supplement — Testimony Can Meet Burden if “Credible. Persuasive, and
Refers to Specific Facts” and RAIO Training Module, Credibility.

** See Matter of S-M-J-, 21 1&N Dec. at 725-26.
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_ provide additional evidence to meet his or her burden of proof. In other words, you
ui\ cannot determlne that an apphcant has not met hl's ‘or her burden of proof Wlthout.

. W asylum cases, an apphcant whose testlmony you have found ot to be cred1b1e§
~ (or whose testimony you have found to be unreliable for other reasons™) may, in
_ some circumstances, meet his or her burden of proof by providing other reliable
 evidence. If you find that the apphcant has not provided credible or rehableﬁ; %ﬁ
E ftestlmony, you must consrder whether non- testrmomal evrdenee in the record 1s; .
'}nonetheless sufﬁcrent to meet the apphcant sburden of proof . .

ffIn both asylum and refugee eases an apphcant S testlmony may on y be cred1b1e 1n5"f‘ j
_ part, but _may nonetheless establish his or her elrgrbrhty, leading to a spllt;;f
_ credlblhty determmatlon For example a refugee may establrsh ehorblhty throughf? ?
testimony that, while not credible in regards {0 past persecution, is credible 1n§-_g;
: fregards to the apphcant s well~founded fear of persecutlon or vrce versa -

4 STANDARDS OF PROOF

The burden of proof is not the same as the standard of proof. The standard of proof refers
to the amount of evidence, or level of proof, required to prove a given fact. There are
several different standards of proof that apply during different stages of the adjudication
process. See chart below.

% See Matter of J-R-R-A-, 26 I&N Dec. 609, 612 (BIA 2015) (noting, in the case of an applicant whose testimony
indicated lack of competency, that an applicant’s testimony may be found to be unreliable for reasons other than
deliberate fabrication and that the adjudicator “should then focus on whether the applicant can meet his burden of
proof based on the objective evidence of record and other relevant issues.”)

*7 [lunga v. Holder, 777 F.3d 199, 213 (4th Cir. 2015).

* See RAIO Training Module, Credibility, Sec. 6, “Split Credibility Finding.” See also Refugee Affairs Division
(RAD), Refugee Application Assessment Standard Operating Procedure (SOP) (Pilot Jun. 21, 2013) p.19.
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You must evaluate information according to several standards of proof for different types
of applications and sometimes even in the course of the adjudication of a single
application. These standards will be discussed in more detail during your division-
specific courses.

Example

In asylum and refugee processing, an applicant must prove by a preponderance of
the evidence that he or she meets the definition of a refugee: that is, that he or she
suffered persecution in the past or that there is a reasonable possibility that he or
she will be persecuted in the future. When you decide whether an applicant is a
refugee based on a fear of future persecution, you use the “reasonable possibility”
standard to determine whether the applicant has a well-founded fear of
persecution and the “preponderance of the evidence” standard to determine
whether the applicant meets all other elements of the refugee definition and
whether the facts supporting the applicant’s eligibility are true. You are using two
different standards within one adjudication: “preponderance of the evidence” and
“reasonable possibility.”

4.1  Beyond any Reasonable Doubt

In criminal cases, the government is required to prove a defendant’s guilt beyond a
reasonable doubt. “A reasonable doubt is a doubt based upon reason and common sense
- the kind of doubt that would make a reasonable person hesitate to act. Proof beyond a
reasonable doubt must, therefore, be proof of such a convincing character that a
reasonable person would not hesitate to rely and act upon it in the most important of his
own affairs.”* This standard is used in criminal law and in one situation encountered by
RAIO officers: according to the February 8, 2007 policy memo implementing the Adam
Walsh Act, where a U.S. citizen filing a petition for an alien relative has been convicted
of a specified offense against a minor, he or she must establish that he or she poses “no
risk” to the safety and well-being of the beneficiary “beyond any reasonable doubt.”’

4.2  C(Clearly and Beyond Doubt

The clearly and beyond doubt standard is higher than the preponderance standard used in
civil cases, but lower than the “beyond a reasonable doubt” standard required in criminal
cases, and it is comparable to the “clear and convincing” standard explained below.
While the evidence submitted to meet the “clearly and beyond doubt” standard must be
“stronger and more persuasive” than the evidence necessary to satisfy the lower

** O'Malley. Grenig, and Lee, Federal Jury Practice and Instructions § 12.10 (5th ed. 2000).

3 See also Matter of Aceijas-Quiroz, 26 I&N Dec. 294 (BIA 2014) (holding that the BIA lacks jurisdiction to review
the standard of proof applied by USCIS in Adam Walsh Act determinations).
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preponderance of evidence standard of proof, the officer must give the applicant “the
same fair and reasonable evaluation of his evidence” and must not presume that the
applicant’s evidence is “false or contrived.”

An individual approved for refugee status must prove that he or she is “clearly and
beyond a doubt entitled to be admitted” at the time that he or she seeks to enter the U.S.
as a refugee, as well as when he or she seeks to become a lawful permanent resident one
year later.”

Refugee applicants abroad must establish that they are admissible to the United States as
immigrants.” When you interview a refugee applicant outside of the United States and
adjudicate the Form 1-590, you are making an initial determination on that applicant's
eligibility for admission into the United States as a refugee. An immigration officer at the
Port of Entry (POE) will reference your determination when deciding whether to admit
the individual into the United States as a refugee.* During their USCIS interview abroad
and prior to the determination at the POE, all refugees are applicants for admission who
must establish their admissibility “clearly and beyond a doubt.”* Therefore, you will
apply the clearly and beyond doubt standard of proof to the admissibility portion of the
refugee status determination.

The “clearly and beyond doubt” standard of proof should not be confused with the
“beyond a reasonable doubt” standard used in U.S. criminal courts where the government
or prosecutor has the burden of establishing “beyond a reasonable doubt” that the
defendant committed the essential elements of the crime of which he or she is accused.
The U.S. Supreme Court has said that “we should hesitate to apply [the “beyond a
reasonable doubt” standard] too broadly or casually to non-criminal cases.”

4.3  Clear and Convincing Evidence

3! Matter of Patel, 19 I1&N Dec. 774, 784-85 (BIA 1988) (quoting Matter of Carrubba, 11 I&N Dec. 914, 917 (BIA
1966)).

32 See INA §§ 291; 235(b)(2)(A) ; 8 C.F.R. § 207.1(a); 207.2(b); INA § 209(a)(1); Matter of Jean, 23 I&N Dec. 373,
381 (AG 2002).
33 INA § 207(c)(1).

8 C.FR. §§ 207.2(b); 207.4.
3 INA §§ 291; 235(b)(2)(A); 8 C.F.R. § 207.1(a). See U.S. Immigration and Naturalization Service Memo..
Representation of an Applicant for Admission to the United States as a Refugee During an Eligibility Hearing, p.1

(Nov. 9, 1992) (confirming that at their interviews with U.S. immigration officers abroad, refugees are considered
applicants for admission).

% dddington v. Texas, 441 U.S. 418, 425-26 (1979).
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The clear and convincing standard has been defined as a degree of proof that will produce
“a firm belief or conviction as to allegations sought to be established.”*’ It is higher than the
preponderance standard used in civil cases, but lower than the “beyond a reasonable doubt”
standard required in criminal cases.

An applicant for asylum must demonstrate by clear and convincing evidence that the
application has been filed within one year after the date of the applicant’s arrival in the
United States, unless the applicant establishes to the satisfaction of the asylum officer that an
exception applies.™

4.4  Preponderance of the Evidence

A fact is established by a preponderance of the evidence if the adjudicator finds, upon
consideration of all the evidence, that it is more likely than not that the fact is true. In
other words, there 1s more than a 50% chance that the fact is true. This is the standard of
proof used in most RAIO adjudications.

Determination of whether a fact has been established “by a preponderance of the
evidence” should be based on both the quality and quantity of the evidence presented.

In evaluating whether an applicant had met his or her burden of establishing the facts
underlying his or her request for asylum, the BIA has explained, “When considering a
quantum of proof, generalized information is insufficient. Specific, detailed, and credible
testimony or a combination of detailed testimony and corroborative background evidence
is necessary to prove a case for asylum.””

4.5  To the Satisfaction of the Adjudicator

The to the satisfaction of the adjudicator standard has been interpreted to require a
showing similar to that of the “preponderance of evidence” standard, requiring an
individual to prove an issue “by a preponderance of evidence which is reasonable,
substantial and probative,” or “in his favor, just more than an even balance of the
evidence.”

37 See Black’s Law Dictionary (5th Ed.).
B INA §§ 208(2)(2)(B)-(D): 8 C.F.R. § 208.42) ()1
** Matter of Y-B-. 21 I&N Dec. 1136, 1139 (BIA 1998).

0 See Matter of Barreiros, 10 1&N Dec. 536, 538 (BIA 1964) (interpreting same standard for rescinding LPR status
by establishing that applicant was not eligible for adjustment); Matter of V-, 7 1&N Dec. 460, 463 (BIA 1957)
(interpreting standard for an alien to establish that a marriage was not contracted for the purpose of evading
immigration laws).
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An asylum seeker cannot apply for asylum if he or she has previously applied for and
been denied asylum by an immigration judge or the BIA, unless the asylum seeker
demonstrates to the satisfaction of the Attorney General or the Secretary of Homeland
Security changed circumstances that materially affect asylum eligibility. Similarly, an
asylum seeker cannot apply for asylum more than one year after the date of arrival in the
United States, unless the applicant demonstrates fo the satisfaction of the Attorney
General or the Secretary of Homeland Security changed circumstances that materially
affect eligibility, or extraordinary circumstances relating to the delay in filing the
application within the required time period.

The standard “to the satisfaction of the adjudicator” places the burden on the applicant to
demonstrate that an exception applies. The applicant is not required to establish “beyond
a reasonable doubt” or by “clear and convincing evidence” that the standard applies.
Rather, this standard has been described in another immigration context as requiring the
applicant to demonstrate that the exception applies through “credible evidence
sufficiently persuasive to satisfy the Attorney General in the exercise of his reasonable
judgment, considering the proof fairly and impartially.”"'

4.6  More Likely Than Not

The more likely than not standard is comparable to the “preponderance of the evidence”
standard and the equivalent “to the satisfaction of the adjudicator” standard. While the
“preponderance of the evidence” standard requires a greater than 50% likelihood that a
fact 1s true, the “more likely than not” standard requires, in the context in which RAIO
officers encounter it, a greater than 50% likelihood that a future event will occur.

To establish eligibility for withholding of removal under section 241(b)(3) of the Act or
withholding or deferral of removal under the regulations that implement the Convention
Against Torture (CAT), the applicant must establish a set of events and/or conditions,
substantiated by a preponderance of evidence, showing that he or she would be
persecuted or tortured in the country of removal. The Supreme Court has held that this
means the applicant must establish that it is “more likely than not” (a greater than 50%
chance) that he or she would be persecuted or tortured.*

RAIO officers do not adjudicate claims for withholding of removal under INA section
241(b)(3) or protection under the CAT. When conducting credible fear screenings or
protection screenings for aliens interdicted at sea, though, refugee and asylum officers
determine whether there is a significant possibility that each applicant could establish
eligibility for these benefits. Thus, in these processes, officers must decide whether there

! See Matter of Bufalino, 12 1&N Dec. 277, 282 (BIA 1967) (interpreting the “satisfaction of the Attorney General”
standard as applied when adjudicating an exception to deportability for failure to notify the Service of a change of
address).

28 CFR. §208.16(b)(1); INSv. Stevic, 467 U.S. 407, 104 S. Ct. 2489 (1984)
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is a significant possibility that the applicant will be able to demonstrate that it is more
likely than not that he or she will be persecuted or tortured in his or her home country. To
adjudicate these cases, therefore, officers must fully understand both the “significant
possibility” standard and the “more likely than not” standard.

4.7  Reasonable Possibility

The reasonable possibility standard is lower than the “more likely than not” standard. In
both asylum and refugee cases, a “well-founded fear of persecution” is established if
there is a “reasonable possibility” that the applicant would be persecuted. While an
applicant for refugee or asylum status must always establish his or her eligibility for the
benefit (and the facts underlying the claim) by a preponderance of the evidence, one
element of the refugee definition requires an applicant to show that the level of certainty
that he or she would be persecuted in the future meets the “reasonable possibility”
standard. In Matter of Z-Z-O-, the Board of Immigration Appeals clarified that an
adjudicator’s predictions of what events may occur in the future are findings of fact,
whereas whether an applicant has established an objectively reasonable fear of
persecution based on these facts is a legal determination.®

The U.S. Supreme Court decision in Cardoza-Fonseca emphasized that “[o]ne can
certainly have a well-founded fear of an event happening when there is less than a 50%
chance of the occurrence taking place.” The Court, in dicta, went on to cite favorably a
leading authority:

Let us ... presume that it is known that in the applicant's country of origin every
tenth adult male person is either put to death or sent to some remote labor camp....
In such a case it would be only too apparent that anyone who has managed to
escape from the country in question will have ‘well-founded fear of being
persecuted’ upon his eventual return, *

You should consider whether a preponderance of the evidence shows that a reasonable
person in the applicant’s circumstances would fear persecution.

4.8  Significant Possibility

Neither the statute nor the immigration regulations define a significant possibility, and
the standard 1s not discussed in immigration case law. RAIO officers apply this standard
in the context of credible fear determinations done in expedited removal cases and
interdictions at sea. A credible fear of persecution or torture is defined as a “significant

 Matter of 7-Z-0-, 26 1&N Dec. 586, 590-591 (BIA 2015).

" INSv. Cardoza-Fonseca, 480 U.S. 421, 431, 440, 107 S. Ct. 1207, 1213, 1217 (1987)(emphasis added); citing A.
Grahl-Madsen, The Status of Refugees in International Law 180 (1966).
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possibility” that the applicant could establish eligibility for asylum or for withholding of
removal or deferral of removal under the Convention Against Torture.”

The legislative history behind the adoption of the “significant possibility” standard in
these contexts indicates that the standard “is intended to be a low screening standard for
admission into the usual full asylum [or overseas refugee] process.”*® On the other hand,
a claim that has “no possibility of success,” or only a “minimal or mere possibility of
success,” would not meet the “significant possibility” standard.

While a mere possibility of success 1s insufficient to meet the credible fear standard, the
“significant possibility of success” standard does not require the applicant to demonstrate
that the chances of success are more likely than not.”” An applicant will be able to show a
significant possibility that he or she could establish eligibility for asylum, withholding of
removal, or protection under the Convention Against Torture if the evidence indicates
that there is a substantial and realistic possibility of success on the merits. As such, the
standard used in credible fear determinations is necessarily lower than that used in
asylum or reasonable fear adjudications. For additional information about the
requirements for credible fear determinations, see Asylum Training module: Credible
Fear.

5 METHODOLOGICAL APPROACH
Gather the Evidence

You will need to gather relevant evidence having bearing on the adjudication. This
requires that you conduct required background and security checks and carefully review
the file, including the application, any written statement(s) by the applicant or witnesses,
and any documents submitted by the applicant. Depending on the adjudication, COI may
also be important evidence that you will need to gather.

Another way of gathering evidence is by interviewing the applicant and any witnesses;
this is required in certain adjudications including refugee and asylum adjudications. At an
interview, in addition to the testimonial evidence, the applicant may offer additional
documentary or COI evidence. You must accept all evidence that is offered. How to
gather testimonial evidence is discussed in the RAIO interviewing modules, in particular
Interviewing — Eliciting Testimony.

Determine Materiality

S INA § 235(0)(1)(B)(v); 8 CFR § 208.30.
16 See 142 Cong, Rec. $11491-02 (Sept. 27, 1996) (statement of Sen. Hatch).

7142 Cong. Rec. H11071-02 (Sept. 25, 1996) (statement of Rep. Hyde) (noting that the credible fear standard was
“redrafted in the conference document to address fully concerns that the ‘more probable than not’ language in the
original House version was too restrictive”).
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You must first determine whether the evidence is material, i.e., whether it would
influence the outcome of the eligibility determination because it relates to a required legal
element. The elements of eligibility are discussed in the legal modules for each benefit.
For example, in refugee and asylum cases, each piece of evidence that you use in
determining eligibility should relate in some way to the applicant’s eligibility for the
benefit sought. This could be evidence that is offered as proof of some element of the
refugee definition such as well-founded fear or nexus. It could also be evidence that a bar
does or does not apply to an applicant.

Evaluate the Quality of the Material Evidence

Once you have determined that evidence is material, you must then determine the quality
of that evidence.

The quality of each type of evidence is measured in a different way.

o Testimonial evidence: You must decide whether the testimony is credible, and assess
its persuasiveness and probative value. This topic is covered in the RAIO Training
Module, Credibility.

e Documentary evidence: You must determine the probative value of each piece of
evidence. In deciding how much weight to afford evidence, you must consider the
reliability, relevance, content, form, and nature of each piece of evidence. This topic
is covered in the RAIO Training Module, Decision Making as well as during
discussions regarding fraud and fraudulent documents.

¢ (Ol evidence: You must decide whether the information comes from a reputable
source that can be independently corroborated. This topic is covered in the RAIO
Training Module, Researching and Using Country of Origin Information in RAIO
Adjudications.

Once you have gathered and evaluated the evidence, you should be ready to apply the law
to the facts and make a decision. This topic is covered in the RAIO Training Module,
Decision Making.

6 CONCLUSION

Your role as a RAIO officer is to gather and evaluate the evidence of record, applying the
appropriate burdens and standards of proof based on the claim before you.

In each of your adjudications, you will follow the methodological approach set forth in
the RAIO Training Module, Decision Making. You will identify the relevant legal
requirements of the adjudication, gather all necessary evidence, evaluate the quality of
each piece of evidence, and assign weight to each piece of evidence.
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7 SUMMARY
Evidence

Generally, any statement, document, or object that an applicant offers you must be
considered as evidence. In addition, any COI materials that you discover in your research
and any information accessed in relevant computer databases are also evidence.

Common forms of evidence you may encounter in adjudicating claims include:

o Testimonial evidence, including the applicant’s testimony during the interview and
the testimony of any witnesses he or she may bring to the interview

o Statements by other parties, including affidavits and letters submitted by family,
friends, associates, or outside experts

e Travel documents such as passports and refugee travel documents; these also include
tickets and receipts from transportation carriers

o Identity documents, which can include government-issued documents such as a
national ID card or driver’s license, as well as ID cards issued by other entities, such
as an employment or school ID, and membership cards for any type of organization
(you must distinguish between those identity documents that may be used to prove
identity and those that merely establish the applicant’s association with the issuing
entity)

¢ Civil documents issued by government agencies, such as birth certificates, marriage
certificates, police records, and death certificates

e U.S. Government records, which include the applicant’s A-file, among other
documents, as well as records stored in any Government database

e Medical evidence, which may include a statement or an affidavit from a physician
who has examined the applicant to corroborate a claim of torture, or may be a
regularly kept record from a doctor or hospital indicating that the applicant was a
patient or received treatment

Burden of Proof

While the applicant bears the burden of persuading you that he or she is eligible for the
benefit that he or she seeks, you, as the trier of fact, have an affirmative duty to elicit
information regarding the claim.

Standard of Proof

The standard of proof specifies how convincing or probative the evidence must be to
meet the burden of proof. The preponderance of the evidence is the most common
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standard you will apply in adjudications. The applicant must always establish the facts of
his or her case by a preponderance of the evidence; that is, that what he or she is asserting
as fact is more likely than not true. The preponderance of the evidence standard will
apply unless a different standard is specified in the statute.

Other standards that may apply are:

o “Clear and convincing” standard: used in determining whether an asylum application
has been filed within the one-year filing deadline

¢ “Clearly and beyond doubt” standard: used when determining whether a refugee is
admissible

e “To the satisfaction of the adjudicator” standard: used when an applicant is subject to
the bar to applying for asylum because he or she has been previously denied by an
Immigration Judge or because he or she did not file within the one-year filing
deadline; used to establish exceptions to those prohibitions

o “Reasonable possibility” standard: used to determine whether an applicant has a well-
founded fear of future persecution and in reasonable fear determinations

o “Significant possibility” standard: used in credible fear determinations and protection
screenings for applicants interdicted at sea

Structured Approach to Evidence

First, you must carefully gather the relevant evidence having bearing on the adjudication.
Once you have all the evidence, you must determine whether each piece of evidence is
material to the applicant’s claim and, if so, to which element of the applicant’s claim it
relates. A piece of evidence may be relevant to more than one element of the claim.
Finally, you must evaluate the quality of each piece of evidence and assign weight to it
before making your decision.
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PRACTICAL EXERCISES
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OTHER MATERIALS

There are no Other Materials for this module.
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SUPPLEMENT A — REFUGEE AFFAIRS DIVISION

The following information is specific to the Refugee Affairs Division. Information in each text
box contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING
1.

2.

ADDITIONAL RESOURCES
1.

2.

SUPPLEMENTS

RA]) Supplement .

Appllcant’s Burden

,'In the refugee context the burden is on the apphcant to estabhsh ellgllslhty by
/ _showmg that he or she ( 1) meets the oeﬁmtron of a refugee at INA § 101(a)(42),
~ (2) has access to the U S. Refugee Admissions Program by being a a member ofa

group des1gnated to be of special humamtarlan concern to the United States under
~ INA § 207 : (3) is not ﬁrmly resettled in another country; (4) i is admissible as an
~ immigrant under the INA, and (5) merits refugee status as a matter of discretion.
~The refugee definition excludes those who ordered 1n01ted assrsted or otherwrse .
f jpart1c1pated in the persecutlon of others . - .

: 7Because reﬁlgee apphcants seek admrsswn to the Unlted States INA § 207(0)(1)5' ,,
_ requires that they establish their adm1ss1b111ty INA § 207(c)3) specifies certain
~ grounds of 1nadm1s51b111ty whrch do not apply to refugees and other grounds that
_ may be waived for humamtarran purposes, to assure famlly umty, or when it 1s§-1 "
ffotherwme in thepubhc 1nterest - - -

The regulatlons governmg overseas refugee ad]udlcatlons do not expllcltly hst?
_ andatorv grounds for denial as is the case in the asylum regulatlons Rather, thef; "
_statute and regulations specify grounds of eligibility, which, if not met will resultin
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~ denial. In other words, cases will be denied where the applicants fail to establish
~ that they have access to the USRAP (because they are not within a group
_ designated to be of special humanitarian concern to the U.S.), have been firmly
 resettled, do not meet the refugee definition by, for example, having assrcted o
- otherwrse partrorpated 1n the persecutron of others and/or are madmrssrbl

In the overseas refugee processrng context applroants are generally not expected to -
- provrde evidence beyond testimony. Keep in mind that in many refugee interview

settings, the refugees are in camps, set apart from the popurat on of the host country -
~ and have limited access to resources. Even when they are integrated into the host
_ population, their preoarrous status and lack of p=rsonal resources may make it very
_difficult for them to access documents from their home country. However, there
_may be refugee applrcants from countries where corroborating documentation t may -

be routinely available, and thus could be requrred by the adjudrcator In such cases,
 the evrdence must be provided unless the apphcant does not have the evrdence and .

cannot reasonably obtain the evidence. Refugee Affairs Division HQ will advise its
_ officers when corroborating documentation should be expected of partroular -
~ refugee applicant populations, and will provide additional gurdance about the
_consideration of documentary evrdence durmg Pre-Departure Bneﬁngs prror to _
‘ ';each crrcurt rrde; - » ~ - ~

-RADS_Dplement ﬁf -

Testlmony by Other Refugee Appllcants

j,:In some cases there wrll be famrly members who have applred for refugeei "
 resettlement separately from the applicant, or other individuals who have applied
 for refugee status based on circumstances that are the same as or srgnrﬁcantly .
~ similar to those of the applicant. Dependrng on the crrcumstances of each case,
~ sometimes the statements made in another claim may be used as evrdence in the
~ claim before you, For example in cases where a child is the prrncrpal applrcant the
~ testimony of guardrans family members or other individuals with. a close
: ;relatronshrp to the child may be considered in the adjudrcatron of the child’s claim
~ when the chrld is too young to articulate, e. 8., A nexus to a protected ground. See

f' genemlly RAIO Trarnmg Module C/’llldl en’s Claims. The record and testimony of .
~ other famrly members on the same or cross-referenced cases ‘may also be
‘ :consrdered when, for example establis hing famrly relatronshrps material to an
~ applicant’s access to USRAP. However, a credrbrlrty confrontation based on
__inconsistencies between:famrly, members’ testimony could violate confidentiality

~and place the family members at risk of harm. See RAIO Training Module,
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 Credibility, section 3.1.2 Consistency. .
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SUPPLEMENT B — ASYLUM DIVISION

The following information is specific to the Asylum Division. Information in each text box
contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.
REQUIRED READING

1.

2.
ADDITIONAL RESOURCES
1. Cianciarulo, Marisa Silenzi. “Terrorism and Asylum Seekers: Why the REAL ID Act Is

a False Promise”, 43 Harv. J. on Legis. 101, at 13 (Winter, 2006).

SUPPLEMENTS

ASM 'Sum)]ement N

Appllcant’s Burden

In the asylum context the burden is on the apphcant to establish the following
- affirmative grounds of eligibility: that he or she (1) is eligible to apply for
- asylum, (2) is a refugee within the meamng of INA § 101(a)(42)(A) and (3)
- merits asylum as a matter of discretion.™

: :After an applicant has established ehglblhty for protection based onthe -
- refugee definition, his or her burden of proof is satisfied unless thereis
~evidence that a mandatory ground for denial applies. If the evidence indicates
that a mandatory ground for denial of asylum applies, only then does the
applicant have the burden of * “proving by a preponderance of the evidence that -
he or she did not so act.” ** L e : :

®INA § 208(2)(2); (DXDBYA): (b)2)A)
8 C.F.R. §208.13(c); see 8 C.F.R. § 1240.8(d).
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ASM Supplement

Must Welgh All Evidence

“In determlnmg whether the applicant has met [hlS or her] burden the trier of fact
may weigh the credible testimony along with other evidence of record.™

“Thus, an applicant’s testimony may be credible, but nonetheless fail to satisfy his or
her burden to establish the required elements: of eligibility. “Other evidence of =
record” may demonstrate that the applicant, for example, does not have a well-~
founded fear of persecution becaus¢ of improved country COIldlthIlS or the
“existence of a reasonable internal relocatlon alternatlve ’ '

These prov181ons as well as the structure of INA § 208(b) as amended by the
REAL ID Act, further clarify that credibility is but a component of burden of proof,
and not the end of the analysis. Thus, testimony that is generally deemed credible
~may nonetheless fail to satisfy an applicant's burden of proof that he or she is

~ eligible for protection and merits a favorable exercise of discretion. i

If you “determine that the applicant should provide evidence that corroborates
‘otherwise credible testimony, such evidence must be provided unless the applicant
does not have the ev1dence and cannot reasonably obtam the ev1dence sl

: You have the authonty to questlon any wnnesses presented by the apphcant

ASM Supplement

Must Meet the Refugee Deﬁmtlons""

The burden of proof is on the applicant to estabhsh that he or she is a refugee
within the meaning of INA § 101(a)(42)(A) and that dlscretlon should be exerclsed -
favorably to grant asylum or refugee status.

In order to meet his or her burden, the apphcant must present evidence that goes to -
each element of the refugee definition. The applicant must present evidence to-

>0 INA § 208(b)(1)(B)(ii). See also Matter of Dass, 20 I&N Dec. 120, 124 (BIA 1989).

*1 INA § 2080} DY(B)Gi).

28 C.F.R. § 208.9(b).

>3 For a more detailed discussion on this topic, see RAIO Training Module, Refiigee Definition.
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-establish that he or she is

° ;Outs1de his o her country of nat1onal1ty or any country in wh1ch he or she last
habitually res1ded o

. ].s unable or unwilling to return to that country :

' o Isunable or unw1llmg to avail hlmself or herself of the protect10n of that
country :

& Because of perse’cution ora well-founded fe’a’r of persecutio’n. i

e Onaccount of race, rel1g10n nat10nal1ty, membersh1p ina part1cular social
’ group, or political opmion i

The appl1cant must also present ev1dence establishmg that he or she is eliglble to =
; apply for asylum.

In order to’ establish that the persecutor’s motivation for persecuting the applicant
“falls within the scope of the refugee definition, “the applicant must establish that
-race, religion, nationality, membership-in a particular social group, or political
oplnlon was or Wlll be at least one central reason for persecutmg the apphcant ioald £

In evaluatmg nexus, asylum ofﬁcers should take care to use the “at least one central
reason’ language in their assessments. :

~ In addition to meetmg the refugee deﬁmtlon and el1g1b111ty to apply, the applicant
must establish that he or she merits asylum as a matter of d1scret10n and is not -
sub]ect to any mandatory bars. : '

ASM Supplement

Past Persecution™

Ifthe ‘applicant establishes that he or she suffered past persecution on account of a :
protected ground, the applicant has met the burden of establishing that he or she is .
‘a refugee. - »

~ One of the differences between the.reﬁigee definition found in the TNA and the

> INA §208(b)(DY(B)().

>> For a more detailed discussion of this topic, see RAIO Module, Definition of Persecution, and Eligibility Based on
Past Persecution.
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~definition in the United Nations Convention and Protocol relating to the Status of
Refugees is that the INA definition defines a refugee as someone who either has
experrenced past persecutlon on account of a protected ground or fears persecution
in the future. S :

Well-Founded Fear -

If the applicant has not established past persecution on account of a protected
“characteristic, he or she must establish a well-founded fear of future persecution on
account of a protected characteristic to meet his or her burden of establishing that

- he or she is a refugee. This burden includes establishing that it would not be

- reasonable to expect the applicant to relocate wrthrn the country of teared’ :

- ,persecutron to-avoid future persecution. e

Burden Shlftmg When Past Persecution Found

While the burden of proof resides with the applrcant to establish elrgrblhty for
asylum or refugee status, the regulations provide for two circumstances in the
- exercise of discretion whether to grant asylum claims in which the burden shifts to
: USCIS 8 CFR § 208. l3(b) calls for a d1scret10nary referral or denial when e

: . an alien [is] found 10 be a reﬁrgee on the basis of past persecufzon if any of the
: followmg is found by a preponderance of the evzdence

(A ) There has been a frmdamental change in circumstances such that the applicant
no longer has a well-founded fear of persecution in the applicant’s country of
nationality or, if stateless, in the applicant’s country of last habitual residence, on
“account of race, religion, nationality, membershlp ina parllcular socza[ group, or -

: polztlcal opinion; or » o

~ (B) The applicant could avoid fulure persecutlon by relocatmg o cmother part of
the applicant's country of nationality or, if stateless, another part of the applicant’s
country of last habitual residence, and under all the czrcumstances it would be
reasonable fo expect the applzcant fo do so.

‘The burden of proof shifts to USCIS (you the adjudlcator) to show that either

- condition exists to rebut the presumption ‘of a -well-founded fear of future
-persecution that arises when the applicant establishes past persecution. - The
applicant has no further burden of proof unless you are able to prove at least one of

~ the two conditions by a preponderance of the evidence.

If you‘have shown that the applicant His io tisk Of Riture persecution, the burden of
proof then shifts back to the applicant to demonstrate that he or she Should be :
granted asylum in the exercise of drscretron : '

e owing to eompelling reasons for being unable or unwilling to return
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to the country arrslng out of the severrty of the past persecutron or

. ~ because there is a reasonable poss1b111ty that the apphcant would
suffer other serious harm upon removal to that country

| ,For more mformatron on the burden shrft see RAIO Trarnrno Modules, Dlscretzon :
- and Defmztlon of Per. secutzon cmd Eligibility Based on Past Persecution.

~ Mandatory Bars |

If the evidence indicates that a ground for mandatory denial of asylum (or
“mandatory bar to asylum”) or refugee status may apply, then the applicant must

: establish by a preponderance of the evidence that the ground for mandatory denial
does not apply : :

‘ ’Evrdence 1nd1cat1ve of a possrble bar may be produced either by the apphcant or by | :
USCIS, but once such evidence is part of the record, the applicant bears the burden -
- of proof to establish that the bar does not apply S

: Emmpie

: After conductrng an interview the offrcer found that Xavier was a refugee

- because he had suffered persecution during the Rwandan genocide. However,

~ the A-file contains evidence that Xavier was subsequently accused by the-

- Truth and Reconciliation Commission of participating in genocidal acts.
‘Xav1er would have to show, by a preponderance of the evidence”, that he did

’ not commit those acts. o :

ASM Supplement

: Testlmony Can Meet Burden if “Credlble, Persuaswe, and Refers to Speelﬁe -
Facts” :

~According to the INA, the applicant’s testimdny may be sufficient to sustain the -

~ applicant’s burden of proof if it is “credible, persuasive, and refers to specific
facts.”™ To give effect to the plain meaning of the statute and each of the terms'
thereln an applicant's testimony must satisfy all three prongs of the “credible,
persuasive, and ... specific” test in order to establish his or her burden of proof

8 CFR. §208.13(b)(1)
37 See section above, Standards of Proof.
%% INA § 208(b)(1)(B)(ii).
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wrthout eorroboratron

Section 208(b)(l)(B)(111) of the INA addresses the “credible” prong of this test. See 1
RAIO Module Credzbzlzlj and the ASM Supplements to that Module '

The terms ¢ persuaswe > and ¢ ‘specific facts” must have 1ndependent meaning above _
and beyond the first term “credibility.” “Specific facts” are distinct from statements
of belief. When assessing the probative value of an applicant’s testimony, the trier
of fact must distinguish between fact and opinion testimony and determine how
~much weight to assign to each of the two forms of testimony.

- “In determining whether the applicant has met [his or her]l burden, the trier of fact
- may weigh the credible testimony along with other evidence of record.”” :

“Thus, an applicant may be credible, but nonetheless fail to satisfy his or her burden
“to establish the required elements of eligibility. “Other evidence of record” may
demonstrate that the applicant, for example, does not have a well-founded fear of
persecution because of improved - country condltlons or the existence of a '
“reasonable 1nternal relocation alternat1ve :

These prov1s1ons as well ‘as the structure of INA § 208(b) as amended by the
REAL ID Act, further clarify that credibility is only a component of burden of
“proof, not the end of the analysis. Thus, testimony that is generally deemed credible
‘may nonetheless fail to satisfy an applicant's burden of proof that he or she is
eligible for protection (i.e., has established that he or she suffered past persecution
or has a well-founded fear of persecution on account of a protected ground) and ,
merits a favorable exercise of discretion. :

If you “deterrnme that the apphcant should provide evidence that corroborates
~otherwise credible testimony, such evidence must be provided unless the apphcant

does not have the evidence and cannot reasonably obtam the ev1dence 80

ASM Supplement :

: Statements by Other Parties - Testlmony by other appllcants for protection in
their own cases g

Testimony of Other Asylum Applicants: Because of the conﬁdentiality regulation
at 8 CF.R. 208.6, the testimony given by one asylum applicant in support of his or
her claim cannot readily be considered in evaluating the request for asylum of

> INA § 208(b)()(B)(ii). See also Matter of Dass, 20 I&N Dec. 120, 124 (BIA 1989).
% INA_§ 208(b)(D(B)(ii)
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-another -asylum applicant. This limitation extends to-the testimony of family
members, even if the testimony may be conflicting. However, the testimony of an -
asylum applicant appearing as a witness for another asylum applicant would be
evidence to consider. There are certain exceptions in the confidentiality regulation -
“that you may want to explore with a supervisory asylum officer. If questions arise -
“in such cases, the supervisory asylum officer should contact Headquarters.

ASM Sunnlemént :

Country of Orlgm Informatlon (COI)

’You must conduct research and consider avallable COL In addltlon to information -
submitted by the applicant, you may consider information obtained from: the
~Department of State, the RAIO Research Unit, international organizations, private -
“voluntary agencies, academic institutions; and any other credible source, which
may include reputable newspapers and magazines. 8 CFR. § 208.12. For
“considerations regarding the reliability of sources, see RAIO Trammg Module S

Resear chmg and Using Cozmtry of Origin Information in RAIO Acgudlcatzons
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Supplement C
International Operations Division Evidence

SUPPLEMENT C — INTERNATIONAL OPERATIONS DIVISION

The following information is specific to the International Operations Division. Information in
each text box contains division-specific procedures and guidelines related to the section from the
Training Module referenced in the subheading of the supplement text box.

REQUIRED READING
1.

2.

ADDITIONAL RESOURCES
1.

2.

SUPPLEMENTS

e

 TeweoSwpmes
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RAIO Directorate — Officer Training / RAIO Combined Training Course

 NOTE-TAKING

_ | } ’iTraihing‘M:odUIe_ | -

MODULE DESCRIPTION:
This module outlines the importance of taking clear and comprehensive notes during the
interview, the characteristics of proper notes, and procedures for proper note-taking.
TERMINAL PERFORMANCE OBJECTIVE(S)

When interviewing in the field, you will be able to create in your notes a clear record of
all relevant information necessary to adjudicate the immigration benefit, petition,
protection determination, or other immigration-related request.

ENABLING PERFORMANCE OBJECTIVES

1. Explain the importance and purpose of creating an accurate written record of an
interview.

2. Write or type comprehensive and readable interview notes, following proper
procedures for note-taking,

3. Explain which parties may have access to your interview notes.

4. Separate inappropriate inferences which should not be recorded from objective
observations which may be documented.

5. Explain when you are required to switch your note-taking to a more detailed
question-and-answer format of note-taking.

6. Explain the importance of using note-taking techniques that do not interfere with the
interview.
INSTRUCTIONAL METHODS

¢ Interactive presentation

e Practical exercises
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METHOD(S) OF EVALUATION

o  Written exam

o Practical application during mock interview exam

REQUIRED READING
1.
2.

Division-Specific Required Reading - Refugee Division

Division-Specific Required Reading - Asylum Division

Division-Specific Required Reading - International Operations Division

ADDITIONAL RESOURCES
1.
2.

Division-Specific Additional Resources - Refugee Division

Division-Specific Additional Resources - Asylum Division

Division-Specific Additional Resources - International Operations Division

CRITICAL TASKS

Task/ Task Description
Skill #

ITK7 Knowledge of strategies and techniques for note-taking (4)

ITS10 Skill in taking notes to capture information (4)
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SCHEDULE OF REVISIONS
Date Section Brief Description of Changes Made By
(Number and
Name)
June 6, Throughout Corrected minor typos, formatting, cites MMorales,
2013 document identified by OCC-TKMD. RAIO
Training

June 12, |3.1.2 - Sworn Removed outdated procedural information RAIO Trng
2015 Statements
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- :jThroughout this trammg module you Wlll Come across r erences o d1V1sion¥‘§fj
~ specific supplemental information located at the end. of the module, as well as links
~ to documents that contain d1V1sron-spec1f1c detailed information. You are -
~ responsible for knowrng the information in the referenced material that pertains to |
~ your division Officers in the International Operations Division who will be
i conductmg reﬁtgee 1nterv1ews are also responsrble for knowmg the 1nformatron m}f
fthe referenced materlal that pertams to the Refugee Affalrs D1v1s1on .

?For easy reference each drvrsron S supplements are color coded Reﬁlgee Affarrsiiﬁjj
_ Division (RAD) in pmk Asylum D1v1sron (ASM) in yellow and Internatlonalf; -’_
. @peratlons DlVlSlOIl (IO) in purple . .

_ Ofﬁcers in the RAIO Drrectorate conduct 1nterv1ews prlmarlly to determmef f'
<ehgrb111ty for 1mm1gratron benefits or requests to corroborate information provrdedfj _
by applicants, petltloners and beneficiaries; and/or 10 estabhsh whether a personéf\ :
,_f*‘funderstands the consequences of h1s or her actrons :f . . '

:;The modules of the RAIO Drrectorate Ofﬁcer Trammg Course and the drvrsron-f
‘ ;specrﬁc trammg courses constrtute prrmary ﬁeld guldance for all ofﬁcers whoi,’—'

;fj partrcularly for ofﬁcers 1n the Intematronal Operatlons Drvrslon There may be[
_some instances where the gurdance in the AFM conflicts with guidance provrded'
by the RAIO Directorate. If this is the case, you should follow the RAIO guidance.
~ Further guidance regarding 1nterv1ews for specrﬁc applrcatlons w111 be dlscussed;f ?
. Qdurmg drvrsron-specrﬁc trarnmgs ~ . .

\%In thrs module the term 1nterv1ewee 1s used to refer to an mdlvrdual who 1sz 5
mtervrewed by an ofﬁcer m the RAIO Drrectorate for an ofﬂcral purpose .

1 INTRODUCTION

This module is part of a series of interviewing modules that discuss various topics,
including the basic principles and components of conducting a non-adversarial interview,
the goals and techniques of eliciting information, and considerations when conducting an
interview through an interpreter. This module provides guidance on creating a written
record documenting the testimony and events that occur during an interview, and
explains effective note-taking techniques. Please refer to the other interviewing modules
for additional guidance on conducting RAIO interviews.

USCIS: RAIO Directorate — Officer Training DATE:6/12/2015
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o [nterviewing — Introduction to the Non-Adversarial Interview
o Interviewing — Note-Taking
o Interviewing — Working with an Interpreter

o [nterviewing — Interviewing Survivors of Torture

2 THE IMPORTANCE OF PROPER NOTE-TAKING
2.1  Notes Serve as a Record
The two main purposes of taking notes during an interview are to:

o Support the decision regarding the interviewee’s eligibility for the immigration
benefit, petition, protection determination, or other immigration-related request

o Enable a reviewer to reconstruct what transpired during an interview

It is critical that you take clear and legible notes. Officers in the RAIO Directorate
conduct several different types of interviews. In all interviews, notes must reflect what
transpired during the interview and support the decision. In many instances, there may be
a delay between the interview and when a final determination is made in a case. You may
have to refer back to your interview notes to substantiate your analysis. In addition, your
notes will be reviewed by others, such as supervisors and headquarters staft.

" fThe 1mportance of takrng accurate notes that provrde a ful prcture of the mtervrew;
~ cannot be overstated. In most cases, the subsequent reviewers were not presentz _,
. durrng the interview and must rely on your notes to adjudicate the case. It is

__important to remember that each part of your analysrs must be supported by
; gevrdence in the record and that your notes wrll form the prrmary record of the§ .
thervrew ... ...

2.2 Access to an Officer’s Notes
The following people may have access to an Officer’s interview notes:
USCIS Field Office staft

Refugee, Asylum, and International Operations (RAIO) Directorate: Other Officers
within the RAIO Directorate review interview notes when conducting re-interviews,
reviewing Requests for Review, adjudicating the case at a later date, or conducting
quality assurance (QA) review. Supervisors also review the interview notes when
reviewing the decision. Other staff, including field management, Quality Assurance/
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Trainers (QA/Ts), Fraud Detection and National Security (FDNS) Officers, and locally
engaged staff (LES), may also review the notes in certain cases.

Field Operations: USCIS domestic Field Operations staff will also access and review
interviewing Officer notes during subsequent adjudications, including adjustment of
status and naturalization.

USCIS Headquarters (HQ) staff

RAIO HQ staff, including Officers who conduct training and QA review, Division
Managers, and the RAIO Research Unit review interview notes. On occasion, the Office
of the Chief Counsel (OCC) reviews cases, including interview notes. In addition, the
Administrative Appeals Office (AAO) reviews appeals of certain petitions and
applications.

Interviewees and representatives

The Freedom of Information Act (FOIA) provides access to all federal agency records
that are not protected from release by exemptions." An applicant or his or her attorney of
record may request a review or a copy of the record of proceedings. This includes any
written record of an interview conducted by an Officer. Although generally interview
notes are not provided in response to a FOIA request, notes have occasionally been
provided.

(For additional information regarding an Officer’s responsibilities under FOIA/Privacy
Act, please see RAIO Training Module, Overview of Alien Registration Files (A-Files)
and Handling Records.)

Department of State (DOS)

Department of State (DOS) staff may have access to electronic files. This includes access
to interview assessments and interview notes. For example, DOS staff may access 1-604
adoption investigation interview notes, I-130 interview notes, 1-407 notes, or notes
pertaining to a refugee interview in the Worldwide Refugee Admissions Processing
System (WRAPS) database. At times, staff from the Bureau of Population, Refugees,
and Migration (PRM) may review interview notes if there is a particularly sensitive issue
to resolve in a refugee case.

Courts and lawyers

If an asylum applicant is placed in immigration proceedings, a number of people may
have access to the interview notes. Immigration Judges, part of the Executive Office for
Immigration Review (EOIR) conduct immigration court proceedings. In these
proceedings, Immigration and Customs Enforcement (ICE) trial attorneys represent the

'5U8.C552
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Department of Homeland Security (DHS). The ICE trial attorney reviews the notes, and
if he or she introduces the interview notes as evidence, all parties to the proceeding,
including the Immigration Judge, will have access to the interview notes.

The Board of Immigration Appeals (BIA) is EOIR’s appellate component and has
jurisdiction over appeals of decisions by Immigration Judges. As part of their review
process, BIA Board Members and staff may review interview notes contained in the
record.

If the BIA ruling is appealed, attorneys representing the government in the U.S. Courts of
Appeals may have access to interview notes.

In the event that an interviewee is at some point in time identified as a possible human
rights violator, the Officer’s interview notes may be accessed by attorneys of the ICE
Human Rights Law Division (HRLD) and ICE Human Rights Violators and War Crimes
Center (HRVWCC). These units are charged with investigation, litigation, and removal
of human rights violators.

In rare circumstances, courts hearing cases unrelated to immigration benefits may have
access to the interviewing officer’s notes.

Other 1.8, Government officials

Certain Government officials and contractors may have a need to examine information in
connection with an asylum and/or refugee application, as well as a need to review
information pertaining to certain asylum, refugee, credible fear, and reasonable fear
applications, and as such, may have access to an Officer’s notes.”

For example, in certain situations, interview notes may be shared with law enforcement
personnel, or with DHS employees outside of USCIS.

3 CHARACTERISTICS OF PROPER INTERVIEW NOTES
3.1 Format

There is no standardized format for interview notes. While all notes must conform to
certain requirements, many different formats are used by officers. As you become more
familiar with interviewing and taking notes, you will find the format that works best for
you. There are three examples of interview notes taken in different formats in the Other
Materials section of this module. For the Asylum Division, Format Example #1 is
strongly suggested.

* 8 CFR 208.6
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Regardless of how you format your interview notes, you must maintain an accurate
written record of information elicited during the interview. Although you are not always
required to keep a verbatim record of the interview, you must ensure that the notes are
representative of the interviewee’s testimony.

3.1.1 Modified Q&A Format

Refugee officers are required to take notes in modified Q&A format. Asylum officers and
officers in International Operations are encouraged to use this format. Notes taken in
modified Q&A format contain both the question asked by the officer and the
interviewee’s response. In modified Q& A format, it is not necessary to write down every
word spoken. Rather, you should capture what was discussed during the interview to the
fullest extent possible without interfering with the flow of the interview. If you are able
to record a verbatim record, you may do so.

For instance, rather than writing, “Have you ever applied for a visa to the United States?”
the Officer can write, “Visa to U.S.?” If the applicant responds: “I applied for a visa in
Bangkok in March 2004, but the Consular Officer denied me. I applied again in New
Delhi in September 2006, and I was granted the visa,” the written notes could state:
“Applied, Bangkok, 3/04, denied. Applied, New Delhi, 9/06, granted.”

At the end of the interview, you should review your notes and correct any typographical
errors, grammatical mistakes, or spelling errors that distort the meaning of what was said
at the interview. If typing your notes, be mindful that the autocorrect and spell-check
functions on your word processing program may have altered words that you did not
intend to change.

3.1.2 Sworn Statements

You are usually not required to take verbatim notes. However, there may be certain
instances in interviews when it is essential to capture every word. In such instances,
Ofticers in the Asylum and International Operations Divisions should take sworn
statements, and Refugee Officers should take notes in greater detail in the modified Q&A
format.’ (Note: do not confuse a sworn statement as a note-taking format with the Form
G-646 Sworn Statement of Refugee Applying for Entry into the United States, which is
sometimes referred to by the same name.)

Sworn statements are taken in Q& A format. However, in contrast to the modified Q& A
format, sworn statements reflect a verbatim record of the specific questions asked, and
the interviewee’s answers. At the end of the interview, you must review the sworn
statement with the interviewee and representative, if applicable, and have the interviewee

*In general, refugee officers do not use sworn statements. However, refugee officers are required to follow
the 1-730 SOP when conducting 1-730 (V92/93) interviews, which requires the use of sworn statements in
the circumstances outlined above. For more information, please refer to the Division-specific training on I-
730 interviews.
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initial each page and sign the final page to attest that the sworn statement is true and
correct.

Circumstances Reguiving Sworn Statements or Increased Detail in Note-Taking
fucd &

Even if your Division does not typically use sworn statements, each Division has specific
guidance on the requirement for extra detail when recording notes under certain
circumstances. In addition, the officer must switch to a more detailed format of note-
taking if any of the following circumstances arise during the interview:

e The interviewee admits, or there are serious reasons to believe, that he or she is or has
been associated with an organization included on either the Foreign Terrorist
Organizations List or the Terrorist Exclusion List (available at
http://www state.gov/s/ct/), or that he or she is or has been a member of any other
terrorist organization.

e The interviewee admits, or there are serious reasons to believe, that he or she is, or
has been, involved in terrorist activities.

e The interviewee admits, or there are serious reasons to believe, that he or she assisted
or otherwise participated in the persecution of others on account of one of the five
protected grounds in the refugee definition.

o The interviewee admits, or there are serious reasons to believe, that he or she assisted
or otherwise participated in the commission of torture.

e There are serious reasons for considering the interviewee a threat to U.S. national
security.

e The interviewee admits, or there are serious reasons to believe, that he or she
committed or was convicted of a serious crime outside the U.S. and the file does not
contain a record of the conviction.

o The interviewee admits, or there are serious reasons to believe, that he or she
committed human rights abuses.

e When the officer believes it is appropriate to take notes in a more detailed format in
his or her discretion.

While there are Division-specific guidelines on ways in which to take notes, all of these
circumstances have in common: serious reasons to believe, or an admission by the
interviewee, that he or she has committed acts that may render the interviewee ineligible
for the benefit sought because he or she:

e Isinadmissible to the United States

o Is subject to a mandatory bar
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3.2

3.2.1

3.2.2

e May be subject to a discretionary denial

Please see the supplements at the end of the module for Division-specific guidance
regarding note-taking. [RAD Supplement — Increased Detail in Note-Taking, ASM
Supplement - Sworn Statements, 10 Supplement- Sworn Statements]

Requirements for Proper Note-Taking
Notes Must Be Legible

As noted above, a number of persons may read your interview notes during the life cycle
of a case. Accordingly, interview notes taken by hand must be legible so that a reviewer
can easily read and understand what was written. There is no requirement to use a
specific penmanship style for interview notes; however, printed handwritten text tends to
be more legible than cursive text.

Writing too small is a common mistake that officers make when taking interview notes
by hand. Make sure that your writing is clear and large enough to read. Taking notes on
lined paper may help you prevent your handwriting from becoming too small.

The consequences of developing a record that is not legible are significant. For example,
in the Asylum context, Immigration Judges or ICE trial attorneys may simply disregard
an officer’s notes, if illegible. In the refugee context, an officer adjudicating a Request
for Review (RFR) who is unable to read the interviewing officer’s notes will often send
the case back for a reinterview because he or she is unable to concur that the decision is
supported by the record. An Officer reviewing material support exemptions may have to
request a reinterview if he or she is unable to read the notes taken at the time of
interview.

If you write your notes by hand, you must evaluate your handwriting and adapt your
writing style so that your notes are legible to others. Remember, the purpose of taking
interview notes is to create a record. Notes are often scanned into an electronic version
and reprinted, which decreases the quality of the image. Therefore, notes that are barely
legible may become even harder to read. Remember, if your notes are not legible, you
have, in effect, failed to create that record.

Officers who have access to a Government-issued computer and printer should follow
their Division’s guidance as to whether interview notes should be typed or handwritten.

Notes Must Accurately Reflect the Questions You Ask and the Interviewee’s
Response

A reviewer should be able to reconstruct what occurred during the interview by reading
the interview notes. The interview notes must support the officer’s decision.
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You may conduct multiple interviews in a day, and the facts of one case can blur with the
facts of another. Also, circumstances may delay the writing of an assessment or
completion of a worksheet, or require another officer to complete a case. Thus, relying on
your memory of what happened in a particular interview is inappropriate. It is imperative
that notes be detailed and clear.

It is very difficult to place an interviewee’s answers in context if the questions you ask
are not also recorded. What at first glance appears to be a discrepancy in the applicant’s
testimony is often the result of an ambiguously worded question. Recording your
questions in the interview notes is helpful in assessing the reliability of the applicant’s
testimony.

Accurate interview notes are crucial for analyzing the internal consistency of an
interviewee’s testimony, as well as other concerns about credibility that may arise during
the interview. It is essential to document any credibility issues that arise during the
interview in your notes. [See Section 4.1.1 below on referencing notes during the
interview. ]

If you repeat a question, but change the wording of the question to help the applicant
understand, your notes should reflect the change in wording. This will both reflect

accurately what occurred during the interview and show your efforts to be understood.

Example

_ Duesinthemility? = | Wasacok

D1d you do anythlﬂg else Other: | Mo
‘than cook for Ofﬁccrs dur'ng“’“r

Can you tell me about what types
__of things you do when vou ,Ecook
f for Ofﬁcers7 .

Do you purchase the ingredients. Just -
_ orwashdishes orserve the food? |
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1 have asked you many questmns | lcooked for Officers, nothing else.
fv Qaboutyourﬁvc years of service mg ', -
_ the Iraqi military.  So far you |

~ have told me the only thmg you |

~ did durmgthe five years wascook |

_ forofficers, without providingme |

 withanydetail. Iwould thinkthat |

_ someone yli6 sered i the

~ military for five years would be |

_ able to tell me more details about\" .

- what he or she did durmg that | -

_time than Just cook for Officers |
~ Could you explam why you; ... _
; '}‘cannot prowde more detall? .

Example
~ Officer

 Dutisinmiliry?

 RepatQorRepent03%) | smeanwes

The first example above accurately reflects the officer’s effort to elicit detailed testimony
regarding the interviewee’s duties in the military and the interviewee’s unwillingness or
inability to provide sufficient detail. These notes, along with other examples from the
interview, may help support a negative credibility determination based on lack of
material detail.

The second example from the same interview would not support a negative credibility
determination. It appears as if the officer asked, “What were your duties in the military?”
three times, without varying the question. Example #2 does not show that attempts were
made to rephrase questions, or elicit more detail regarding the subject.

3.2.3 Notes Must Not Include the Officer’s Opinions, Suppositions, or Personal Inferences

Your opinions, suppositions, or personal inferences must not be included in the interview
notes. This should not be confused with subjective statements that the interviewee may
make, which should be included in the notes.

You must ensure that your notes are an accurate and objective written record of the
interview. For example, an exclamation point placed next to a portion of the
interviewee’s testimony would be inappropriate, as it might suggest bias.
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3.2.4 Notes Must Include What the Interviewee Did Not Say, When Appropriate

It is sometimes important to include information in your notes other than the applicant’s
testimony. This includes noting questions that the applicant does not answer, and certain
non-verbal communication that occurs during the interview. This helps put the interview
notes in context. Any important observations an officer makes that are relevant to the
decision should be recorded in the notes. These may include indications that the applicant
is silent or non-responsive to a question; or engages in any other non-verbal actions, such
as crying, that could affect the interview in any way. It is important to be as objective as
possible when writing such notes. The purpose of including this information is to create a
complete picture of the interview and allow reviewers to reconstruct what occurred
during the interview. The observations included in your notes during the interview are
also evidence with regard to the interviewee’s claim, application, or petition. You may
need to record non-verbal communication in your notes in situations like the ones
described here.

Example

| Offer . Jnferviese

_ When was your home | [Applicantiscrying]
- .

Example

~ Officer . Interiewee
_ What is your middle son's | (silence)

_ name?

 Can you tell me youw | (longpause)John
_ sccondsonspame? .

It is best to put such information in parentheses or brackets to set it apart from the rest of
the notes.

Example

- Intemewee

USCIS: RAIO Directorate — Officer Training DATE:6/12/2015
RAIO Combined Training Course Page 17 of 41

243



Note-Taking

(looks to wife) (silence)

Any interpreter comments or questions directed at an Officer should also be recorded in
your notes.

Examples

(Remmded 1nterpreter -,of
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Without this information in the record, it would be difficult for a reviewer to determine
that there were problems with the interpretation.

3.2.5 Notes Must Identify the Speaker if More than One Person Is Providing Testimony

You should record in your notes the names of everyone present at the interview and the
reasons for their presence at the interview, if necessary. Witnesses may provide
testimony on behalf of the interviewee. The officer may make a statement he or she wants
recorded in the notes. The principal applicant’s family members may be interviewed. In
addition, if there is a representative, he or she may make a statement at the end of the
interview, or may ask the interviewee additional questions. In these situations, the
Officer should clearly identify in the notes who is speaking, and note, when it is required,
that an oath was administered prior to taking testimony [see section 3.2.8 below].

3.2.6 Notes Must Include Certain Identifying Information on Each Page

You must include certain identifying information on each page of the interview notes,
regardless of whether your notes are typed or handwritten. There is always a risk that the
interview notes may be placed out of order, or even become separated from the file. For
these reasons, it is important to record a page number as well as identifying information,
such as an A-number, on each page of your notes. Refer to Division-specific guidance for
further information.

[RAD Supplement - Requirements for Each Page of Interview Notes; ASM Supplement
— Include Identifying Information on Each Page].

3.2.7 Notes Must Not Include Abbreviations that a Reviewer Will Not Understand

If you use any abbreviations in your notes, they should be few in number and should be
clear enough that anyone who reviews the interview notes will easily understand what
they mean. Shorthand should never be used. To avoid confusion, you may include a key
for common abbreviations in your interview notes.

3.2.8 Record Administration of Oath and Use of Interpreter

The fact that the interview is being conducted under oath must be recorded. If you are
taking notes in a sworn statement, or are taking down verbatim a question-and-answer
statement, the exact wording of the oath should be included in your notes. If you are
taking notes in a less formal modified Q&A format, your interview notes should simply
reflect that the interviewee was placed under oath. In overseas refugee processing, you
are not required to note that the interview is being conducted under oath in the written
record; instead, you must check the appropriate boxes on the front page of the Refugee
Application Assessment to indicate that the oath was administered, and whether the
interviewee understands the interpreter or officer. You are also required to fill in the
interviewee’s native language and the language in which the interview was conducted.*

* Refugee Application Assessment SOP; Refugee Application Assessment
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In asylum processing, if you are fluent in a language other than English, you must obtain
certification before you are permitted to conduct interviews in that language. In overseas
refugee processing, you are not required to obtain language certification, but you are
generally discouraged from conducting interviews in languages other than English. If an
interview 1s conducted without the use of an interpreter, you must make a clear notation
of the language you and the interviewee spoke during the interview. Please see the RAIO
Training Module, Interviewing — Working with an Interpreter for Division-specific
guidance on conducting an interview in a language other than English. [ASM
Supplement - Qath and Interpreter]

3.2.9 Notes Must Indicate Instances When the Officer Confronts Interviewee with
Adverse Information

During the interview, the officer must provide the interviewee with an opportunity to
explain any discrepancy or inconsistency that is relevant to the determination of
eligibility. The interviewee may have a reasonable explanation for the discrepancy, or
there may have been a misunderstanding between you and the interviewee. Therefore, it
is critical that your interview notes clearly reflect your questions regarding the potentially
adverse information, as well as the interviewee’s responses. [RAD Supplement -
Recording Credibility]

The example below involves an interview with a birth parent in an adoption case to
determine whether the child meets the legal definition of an orphan:

Example

1’7Wh°f° is M Ktmnar your | He passsd away n 2000,
ighusband and the faﬂler»of‘;j: .-
;Vour Chlld currently lmng? -

 Can you cll me what the | Holad lng cncer,
~ causc of death was? -

 Ave you certain of the cause'i’ | Yes. Lwasthere at the hospital when he passed away.
iifofdeathanddate”;*}l’ ..

 Ms Khamar i theg;‘:v_ﬂ’w '

- statement you sibmited |

opoviowly vov st it

_ the childs fmther your |
_husband. was killedinacar |
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3.2.10

3.2.11

4.1

~accident in 2002, T"odjay .
o you stated that your |
~husband died of lung cancer | .
o000 Canyouesphin |,
~ why the information you .
 povided me today s |
_ different from what you‘_}u .
" fstated pre\flouslv‘? . ‘

Notes Must Substantiate the Analysis

Your interview notes substantiate your decision. You must record in your notes all of the
information that you elicit during the interview regarding the interviewee’s eligibility for
a benefit, petition, or request. Your decision about the interviewee’s eligibility must be
supported by the record you create of the interview. As stated previously, the record
includes your notes. Therefore, you must not include any information in the assessment
or worksheet that is not reflected in your notes, or is not otherwise part of the record.
[ASM Supplement — Important Information to Record]

Notes May Refer to Any Document Deficiencies in the File

Upon thorough review of the case file, you may identify missing documents or other such
deficiencies and make reference to this in your notes. The interview notes should also
reflect that you asked the interviewee for the missing documentation and that the
interviewee was afforded a reasonable period of time to submit that documentation.’

For example, upon reviewing and preparing for an [-730 (V92/V93) interview, you may
notice that the file does not contain any documentary evidence to support the identity of
the beneficiary. Before the interview, you may make a notation in your notes and on the
corresponding V92/V93 worksheet.® During the interview, the notation should remind
you to ask about the deficiency. You must clearly distinguish your pre-interview
notations from your discussion of the issue with the interviewee.

EFFECTIVE NOTE-TAKING METHODS AND TECHNIQUES

Develop Non-Intrusive Note-Taking Techniques

It is important to develop a note-taking technique that allows you to create an accurate
record while maintaining rapport with the interviewee. Your technique should not distract
the interviewee from providing responses to your questions.

> USCIS, BASIC Participant Guide, Module 208A Part 1, “Interviewing Techniques,” January 2010, EPO C, (7), pg.

10.

% Note for International Operations Officers: 10 Officers should use the Visa 92/V93 Interview Worksheets when
conducting interviews of all Visa 92 or V93 beneficiaries. The worksheets are intended to guide these interviews.
Please refer to the I-730 Standard Operating Procedure and [-730 Miscellaneous Guidance.
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If you focus more on note-taking than on the interviewee, it may appear as if you are not
listening, which can be very disconcerting to the interviewee. Officers must develop
skills to accurately take notes while maintaining a non-adversarial approach and rapport
with the interviewee. Note-taking must never interfere with conducting the interview.

If an interpreter is used, you can use the time when the interpreter is speaking to write
notes. When interviewing in English, it may be best to write your notes while the
interviewee is responding to your questions so that you can write as much of what the
interviewee says as possible and ensure that your notes are as accurate as possible. When
writing notes in this manner, you will need to be careful to maintain rapport with the
interviewee so that the interviewee can tell that you are paying attention to him or her.

Note-taking may be intimidating to the interviewee; he or she may wonder what you are
going to do with your notes and if government officials from his or her country will have
access to your notes. During your introduction, you should explain that you will be taking
notes during the interview, as well as the purpose of taking notes and any applicable
confidentiality provisions.

Whether handwriting or typing notes, you must become comfortable with taking notes in
a manner that does not interrupt the flow of the interview. For example, if typing notes,
the computer monitor should be positioned at an angle that will help maintain eye contact
with the interviewee.

At the conclusion of the interview, typed notes should be saved immediately, printed, and
placed in the file as soon as possible. As noted earlier, you should review your notes and
correct any errors that might distort the meaning of what was said at the interview, taking
into account that autocorrect and spell-check functions on your word processing program
may have altered words.

Note: All Officers may only use Government-issued computers (including laptops),
VPN tokens, USB flash drives, and printers to type and print notes.’

4.1.1 Officers May Refer to the Notes at Any Time During the Interview

You may refer back to your notes during the course of the interview. For example, you
might do this to clarify contradictory information provided during another part of the
interview. This is a recommended practice. If you find that you cannot take notes fast
enough, it may help if you read a section of the notes you have already taken, and
confirm with the interviewee that what you wrote is correct. This will allow you extra
time to catch up with your notes when the interpreter is repeating the information back to
the interviewee in his or her language. This practice will also enable you to make sure
that you have recorded the interviewee’s testimony correctly. In addition, prior to

’ DHS Sensitive Systems Policy Directive 4300A, Version 8.0, March 14, 2011, Section 4.8.3.b
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concluding the interview, it is helpful to review your notes to ensure that you have
captured all information necessary to complete your adjudication.

o

CONCLUSION

Officers in the RAIO Directorate will conduct interviews for a variety of reasons.
Creating a comprehensive and accurate written record of an interview is essential. You
must be familiar with RAIO’s requirements for notes, along with effective note-taking
techniques. Finally, you must understand what information must be elicited and recorded
in your interview notes, along with appropriate procedures for taking notes in a more
detailed format, such as Q&A or a sworn statement.

You should apply the principles, techniques, and guidelines on note-taking set forth in
this module to all interviews conducted within Refugee, Asylum and International
Operations.

6 SUMMARY
6.1  The Importance of Proper Note-Taking
Notes Serve as a Record

e Your notes must support the decision regarding the interviewee’s eligibility for the
immigration benefit, petition, protection determination, or other immigration-related
request.

e Your notes must enable the reviewer to reconstruct what transpired during an
interview

Access to an Officer’s Notes

¢ Your notes could potentially be reviewed by many people, both within USCIS and the
RAIO Directorate, and outside.

6.2  Characteristics of Proper Interview Notes
Format

e Modified Q&A

Refugee Officers are required to take notes in modified Q& A format. Asylum Officers
and International Operations Officers are encouraged to take notes in modified Q&A
format.

e Sworn Statements
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Switch to a more detailed format of note-taking (see Division-specific materials) if any of
the following circumstances arise during the interview:

>

v

Y

The interviewee admits, or there are serious reasons to believe, that he or she is
associated with a terrorist organization, or that he or she is or has been a member
of any terrorist organization.

The interviewee admits, or there are serious reasons to believe, that he or she is, or
has been, involved in terrorist activities.

The interviewee admits, or there are serious reasons to believe, that he or she
assisted or otherwise participated in the persecution of others on account of one of
the five protected grounds in the refugee definition.

The interviewee admits, or there are serious reasons to believe, that he or she
assisted or otherwise participated in the commission of torture.

There are serious reasons for considering the interviewee a threat to U.S. national
security.

The interviewee admits, or there are serious reasons to believe, that he or she
committed or was convicted of a serious crime outside the U.S., and the file does
not contain a record of the conviction.

The interviewee admits, or there are other serious reasons to believe, that he or she
committed human rights abuses.

When the Officer believes it is appropriate to take notes in a more detailed format,
in his or her discretion.

Requirements for Proper Note-Taking

The interview record must:

Be

legible

Accurately reflect the questions you ask and the interviewee’s response

Not include your opinions, suppositions, or personal inferences

Include what the interviewee did not say, when appropriate

Identify the speaker if more than one person is providing testimony

Include certain identification information on each page

Not include abbreviations that a reviewer will not understand

Indicate that the oath was administered and whether an interpreter was used

Indicate instances in which the interviewee is confronted with adverse information

Substantiate your analysis

Refer to any document deficiencies in the file, if material
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o Adhere to any Division specific guidance on note-taking.
6.3  Effective Note-Taking Methods and Techniques
Develop Non-intrusive Note-Taking Techniques

o When an interpreter is present, you can use the time when the interpreter is speaking
to write your notes.

o Keep in mind that note-taking may be intimidating to the interviewee. Explain the
purpose of note-taking and applicable rules of confidentiality to reassure the
interviewee.

o  Whether handwriting or typing notes during the interview, ensure that your manner of
note-taking does not interfere with the flow of the interview.

Refer to your notes at any time during the interview

Refer back to your notes during the interview and at the conclusion of the interview to
ensure completeness and accuracy.
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PRACTICAL EXERCISES

There are no Practical Exercises for this module.
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OTHER MATERIALS

The following sample interview excerpts are the same interview presented in different formats.
These samples of note-taking formats are based on a refugee interview. RAIO interviews cover
a variety of adjudications. These various interview types, as well as the issues presented within
any given interview, will affect the level of detail, topics and extent of follow-up required.

FORMAT Example #1

This simple table format allows you to tab quickly (if typing) between your questions and the
interviewee’s responses. In addition, this format provides a clear delineation between what you
say and what the interviewee says. Use of this format is strongly suggested for Asylum Officers.

Note 1 hese samp]es demonstrate the acceptable use of acronyms The

abbrewauons (BM/Burma MO/mother and Sl/sister) are from the Worldw1de
Refugee Adm1ss10ns Processmg System (WRAPS) and are famlllar to RAD staff

MY-000000
04/25/11
RO Smith
SOE, Christina
Officer Interviewee
Why left BM? I was about to be arrested by BM military.

Why?

They accused me of helping my MO escape from their hand.

How you know?

My auntie informed me, “The BM military were looking for
you.”

Where looked for you?

My house.

Auntie live there?

Yes.

Where were you?

I was at boarding hostel with my SL.

Why want to arrest MO? BM military accused her of defying their order for refusing to
send car for BM porter.
Did you help MO escape? Only because she was sick, she had to be transferred to another

hospital. T helped my MO transfer to another hospital. That’s
why they accused me of helping her escape from their hand.

Boarding hostel and your
house in same town?

Yes. Falam.

I know you were not there,
but what did auntie tell you
about the soldiers’ visit?

My auntie came to me and said “BM military came to our house
looking for you b/c you helped your MO escape from their
hand. They left message that if you come back you should
report to the military.”
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Did auntie agree to do No.

anything?

Did auntie tell them where No. She said I was traveling.
you were?

Did auntie say she would tell
you to report yourself to the
military?

Yes.

What you do?

I decided to run away.

When?

Same day auntie told me, March 15, 2007.

Activities between March 15
and April 17 when you
crossed border?

I went to Kalaymyo where I was hiding for 2 wks. And about 2
wks in Rangoon.

Travel with anyone? My MO and my SI.

MO and SI stay with you Yes.

whole time?

Time of day when auntie told | Evening.

you?

Where? At boarding hostel.

Time fled? About 3 hours from the inform. I got from my auntie.
Why thought you would be b/c they already see us as who is against their order.
arrested?

Can you go back to BM? No.

What would happen? Military would arrest and imprison me.

Reason? 1st, since they are already see us as people against their order,

they see us as enemy. 2nd, b/c we run away from BM.

Problem with running away
from BM?

They think all of us who run away are enemy.

Why?

They are gov’t. We run away from them. So they think we are
against what they do.

Are you against gov’t?

It’s not that I'm against them.

Work in BM?

Just before I left | was a teacher at boarding school. And in
Rangoon I was an assistant accountant.

Ever involved in any
protests/political activities?

No.
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FORMAT Example #2

MY-000000
4/25/11

RO Smith
SOE, Christina

Why left Burma? I was about to be arrested by BM military.

Why? They accused me of helping my MO escape from their hands.

How do you know? My auntie informed me, “The BM military were looking for you.”

Where looked for you? My house.

Auntie live there? Yes.

Where were you? I was at boarding hostel with my SL

Why want to arrest MO? BM military accused her of defying their order for refusing to send car
for BM porter.

Did you help MO escape? Only because she was sick, she had to be transferred to another
hospital. Ihelped my MO transfer to another hospital. That’s why they accused me of helping
her escape from their hand.

Boarding Hostel and your home in same town? Yes, Falam.

I know you were not there, but what did auntie tell you about the soldiers’ visit? My auntie came
to me and said, “BM military came to our house looking for you b/c you helped your MO escape
from their hand. They left message that if you come back you should report to the military.”
Did auntie agree to do anything? No.

Did auntie tell them where you were? No. She said I was traveling,

Did auntie say she would tell you to report yourself to the military? Yes.

What you do? I decided to run away.

When? The same day.

Activities between March 15 and April 17 when you crossed border? I went to Kalaymo where 1
was hiding for 2 wks. And about 2 wks in Rangoon.

Travel with anyone? My MO and my SL

MO and SI stay with you whole time? Yes.

Time of day when auntie told you? Evening.

Where? Boarding hostel.

Time fled? About 3 hours from the inform. I got from my auntie.

Why thought you would be arrested? b/c they already see us as who is against the government.
Can you go back to BM? No.

What would happen? Military would arrest and imprison me.

Reason? 1st, since they already see us as people against their order, they see us as enemy. 2nd,
b/c we run away from BM.

Problem with running away from BM? They think all of us who run away are enemy.

Why? They are gov’t. We run away from them. So they think we are against what they do.

Are you against gov’t? It’s not that I am against them.

Work in BM? Just before I left T was a teacher at boarding school. And in Rangoon I was an
assistant accountant.
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Ever involved in any protests /political activities? No.
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FORMAT Example #3

MY-000000
4/25/11

RO Smith
SOE, Christina

Why left Burma?

[ was about to be arrested by BM military.

Why?

They accused me of helping my MO escape from their hands.

How do you know?

My auntie informed me, “The BM military were looking for you.”

Where looked for you?

My house.

Auntie live there?

Yes.

Where were you?

I was at boarding hostel with my SI.

Why want to arrest MO?

BM military accused her of defying their order for refusing to send car for BM porter.
Did you help MO escape?

Only because she was sick, she had to be transferred to another hospital. I helped my MO
transfer to another hospital. That’s why they accused me of helping her escape from their hand.
Q. Boarding Hostel and your home in same town?

A. Yes, Falam.

Q. I know you were not there, but what did auntie tell you about the soldiers’ visit?

A. My auntie came to me and said, “BM military came to our house looking for you b/c you
helped your MO escape from their hand. They left message that if you come back you should
report to the military.”

Did auntie agree to do anything?

No.

Did auntie tell them where you were?

No. She said I was traveling.

Did auntie say she would tell you to report yourself to the military?

Yes.

What you do?

I decided to run away.

When?

The same day.

Activities between March 15 and April 17 when you crossed border?

I went to Kalaymo where I was hiding for 2 wks. And about 2 wks in Rangoon.

Travel with anyone?

My MO and my SL

MO and SI stay with you whole time?

Yes.

POPOFOPOFO PO B0 PO

PRPROPLOPLOPOPLO»>LO>LO
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Time of day when auntie told you?

Evening.

Where?

Boarding hostel.

Time fled?

About 3 hours from the inform. I got from my auntie.

Why thought you would be arrested?

b/c they already see us as who is against the government.

Can you go back to BM?

No.

What would happen?

Military would arrest and imprison me.

Reason?

. Ist, since they already see us as people against their order, they see us as enemy. 2nd, b/c we
run away from BM.

Q. Problem with running away from BM?

A. They think all of us who run away are enemy.

Q. Why?

A. They are gov’t. We run away from them. So they think we are against what they do.
Q. Are you against gov’t?

A. It’s not that I am against them.

Q. Work in BM?

A. Just before I left I was a teacher at boarding school. And in Rangoon I was an assistant
accountant.

Q. Ever involved in any protests /political activities?

POPOPOPO PO PO PO

A. No.
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SUPPLEMENT A — REFUGEE AFFAIRS DIVISION

The following information is specific to the Refugee Affairs Division. Information in each text
box contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING
1.

2.

ADDITIONAL RESOURCES
1.

2.

SUPPLEMENTS

RAD Supplement Requu‘ements for Each Page of Interv1ew Notes -

5 Refugee Ofﬁcers should leave a margln at the top and bottom of each page of .
_ interview notes of about one inch (2.54 cm), for both handwritten and typed notes.
~ This is to accommodate the use of A4-sized paper in ‘most overseas locations. The
~ Refugee Application Assessment and the notes of the interview are scanned into
~ the Worldwide Refugee ‘Application Processing System (WRAPS). If the
‘ /1nterv1ewer takes notes on Ad-sized paper without paying attention to margins, a
~person located in the Unlted States who is prmtlng the notes from the scanned
_document will not be able to read the portlon of the notes that 1s out51de the margm .
'f-’s1zeof81/z><11 1nchpaper ... _ _____.____

:~ EEach page of notes must 1dent1fy the RSC case number and the page number

RAD Sunnlement Recordmg Credlblhty

Notes Must Indlcate Instances When the Intervnewee Was Confronted Wlth
‘ ‘ Adverse Informatlon - < .
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~ The Refugee Application Assessment has a box the Refugee Officer must check to
~ confirm that the interviewee was confronted durlng the interview with any
~ potentially adverse mformatron However, checklng the box does not take the place?; f
~ of recording in the interview notes all instances in vvhlch the 1nterv1ewee was'-”?’
’ lconfronted wrth any adverse 1nformatron - — -

;i ,;Please see RAIO Trarnrng Module Introductzon to the Non-Adversarlal Intervzew” ;;
: jfor more 1nformatron about confrontmg an 1nterv1ewee about potentra]ly adverse/_ ‘_,
'i ‘~1nformat10n . - . , -

RAD Supplénnent »-Jtnéreased Detail'inithé-Tékihé '? .

,use a more detarled form to record your notes when the 1nterv1ewee 1nd1cates thatf’
_ he or she has taken part in any activities listed in Section 3.1.2 Crrcumstancesl -
. Requrrrng Sworn Statements or Increased Detarl in Note- Takrng It is not necessarys

o record verbatim everythrng that is said: however, your notes must contam an
~ accurate representatron of every questron asked and every response given using the
« fwordmg and vocabulary used by the mterv1ewee (most often through thefi '

. interview notes, you must remain in that mode until the interview s completed The
~ Refugee Affairs Division does not use the sworn-statement format used by the
~ Asylum Division because RAD interviews outsrde the U S and 1t 1s very unhkely? =

that a refugee would appear in a U S Court . , _
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SUPPLEMENT B — ASYLUM DIVISION

The following information is specific to the Asylum Division. Information in each text box
contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.
REQUIRED READING

1.

2.

ADDITIONAL RESOURCES
1.

2,

SUPPLEMENTS

ASM Sunnlement Oath And Interpreter :

Notes Must Include a Notation that Oath Was Administered and Indlcate
' ‘When Interpreter Was Present

U Include a Notation that the Oath was Admlnlstered to the Interpreter Monrtor

On some occasions dunng an asylum 1nterv1ew a professmnal interpreter w111 be
~used to monitor (via te ephone) the interpretation by the apphcant s interpreter. As
“the interpreter monitor is not present at the interview to sign an oath form, the notes
“must 1nd1cate that the oath was administered to the 1nterpreter monitor. '

o Include Both Interpretatlons Where There isa Dlspute n Interpretatlon Between the
; Apphcant S Interpreter and the Interpreter Monitor

»When using a professional interpreter to monitor the 1nterpretation of the interpreter
provided by the applicant, there may be instances in which a dispute in
interpretation between the interpreter monitor and the applicant’s interpreter arise.
If there is such a dispute, the asylum officer must give the applicant’s interpreter an
opportunity to provide a reasonable explanation for the discrepancy. If the
applicant’s interpreter is unable to do so and the interpreted testimony will be used
in" the assessment, the asylum officer must use the interpreter monitor’s
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interpretation - of the - applicant’s  testimony -in. the -assessment; however,. the
~interview notes must preserve both the interpretation given by the applicant’s

interpreter and the interpreter monitor, clearly indicating which interpretation was
‘ provrded by the monitor and which was prov1ded by the applrcant s interpreter.

'Ofﬁcers should consult the Asylum Procedures Manual for note-takmg procedures
relating to the Use of Monitoring Serv1ces in Asylum Intervrews

Abl\/l bupnlement Include Identrl‘vmg Information on Each Pag_

Each page should have the followmg 1nformat10n clearly wrrtten or typed in the top rrght-
hand corner: : : : ,

e A Number Case Number or NIV Recerpt number dependmg on the type of case
- being 1nterv1ewed ;

e Date of the interview :
. Page number in the followrng format lof 13,3 of 15, etc.
e Officer’s Name and ID number, 1f applrcable
e | Name of Applrcant

ASM Sum)lement ~Important Information to Record

Elements that Must be Included in the Notes

Itis 1mperat1ve that the interview notes be sufﬁcrently detarled and clear :
Furthermore, accurate interview notes are crucral for probmg 1nto the 1nternal
consrstency of an applrcant sclaim.

Intervrew notes should 1nclude the followmg

. Factors that add'ress‘the ele‘ments of the reﬁrgee deﬁnition .

. Factors that affect credrbrlrty, 1nclud1ng the applrcant's opportumty to respond to any :
perceived inconsistencies

$ Asylum Procedures Manual, Revised July 2010, Section [LJ.4.b.v
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* Factors that relate to mandatory bars and discretionary denials
o Indications that the Asylum Officer pursued all relevant lines of questioning, |
followed-up on relevant points, and provided the applicant an opportunity to add
- additional information before the conclusion of the interview - : :
o The applicant's (and any dependent's) current immigration status -

o Factors that relate to the one-year filing deadline

 ASM Supplement — Sworn Statements’

~Within the Asylum Division, when you have reason to believe that the interviewee
has taken part in certain activities listed in Section 3.1.2 Sworn Statements, you
‘must switch your note-taking format to that of a sworn statement. Sworn statements
are of greater evidentiary value in a subsequent proceeding. They include having
the interviewee initial and sign the statement. Note that not all testimony recorded
‘in'a Q&A format is considered a sworn statement. Notes taken in full Q&A format -

~donot constitute a sworn statement unless and until they are rev1ewed and s1gned -
page by page, by the interviewee: o

Format for Sworn Statements '

Officers should use the full Q&A format when preparing a sworn statement. The
“interview notes should be as close as possible to a verbatim record of everything
~said at the interview, and must provide an accurate and detailed record of the
“specific questions asked and the interviewee’s answers. This format leaves less
room for misinterpretation or for claims that 1mp01tant information given to an
: Ofﬁcer has been omitted or misunderstood. - S

When you find you haVe to begin taking notes as a sworn statement, you draw a
. diagonal line through the remaining page of notes at the point at which you stop
“taking notes to signify the change of format to a sworn statement. The sworn
~statement should begin on a separate page from the earlier 1nterv1ew notes and
should contmue through to the conclus1on of the mterwew s

‘Each page should include the same information that must be contained in regular
interview notes: A-number or other identifying number, date, page number, name . -
- of applicant, name and number of Officer. 1

? Information about sworn statements is also available in the Affirmative Asylum Procedures Manual, revised July
2010.
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Content of Sworn Statements

‘The sworn statement should generally be developed in chronological and logical

- sequence with respect to all pertinent details. You should avoid pursuing lines of
questioning that are not relevant to the interviewee’s eligibility for asylum. It is
‘important that the Officer use the particular phraseology of the interviewee and his -
‘or her exact words, to the extent possible, when recording the Q&A statement.
This will avoid any implication that the statement was not made freely and
voluntarily, or that it does not represent a true record of the exchange between the ,
Officer and the 1nterv1ewee : : /

Proper Executlon of Sworn Statements

At the conclusmn of the interview, the Ofﬁcer should review the sworn statement
~with the interviewee and representative, if applicable, and make any corrections
~requested, and the corrections should be initialed by both the Officer and the
‘interviewee. Each page of the Q&A statement should be signed or initialed by the
person being interviewed to demonstrate that he or she has reviewed the statement,
understood the contents of the statement, and consented to any and all changes to"
the statement. All pages of the statement should be signed in the presence of the
- Officer taking the statement. Please see Affirmative Asvlum Procedures Manual :
: 'Appendlx 63 for sample sworn statement ‘

Both the Officer and the interviewee »should print and sign the last page of the Q& A
sworn statement and attest that the interviewee acted of his or her own free will and -~
acknowledged the statement to be true and correct. As with the procedure for
regular interview notes, the Officer should draw a diagonal line from the end of the
~testimony to the bottom of the page to prevent any SleStltuthIlS or alterations to the
“statement. '

Once all these steps are completed the statement taken by the Ofﬁcer in Q&A
: format is considered to be a sworn statement.
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SUPPLEMENT C — INTERNATIONAL OPERATIONS DIVISION

The following information is specific to the International Operations Division. Information in
each text box contains division-specific procedures and guidelines related to the section from the
Training Module referenced in the subheading of the supplement text box.

REQUIRED READING
1.

2.

ADDITIONAL RESOURCES
1.

2.

SUPPLEMENTS

Wlthm the Internatronal Operattons DlVlSlOIl When you have reason to belteve thatf

 the interviewee ‘has taken part in certain activities hsted in Section 3 31 ) Sworn;; -

Statements you must swrtch your note-taklng format to that of a sworn statement

ENote In addrtron to the ltst in sectlon 3 1 E,;you must also take a sworn statementf '
ﬁ, j}m certam I-730 (V9293) cases ’ ...

- If in the normal course?’,of the mtervrew the beneﬁc1ary s responses to the Ofﬁcer s
~ questions. regardmg the beneﬁc1ary s own eligibility for derivative asylum or
freﬁlgee status cause the Ofﬁcer to have s1gn1ﬁcant concerns about possmle fraudf?

" ~ Often, a sworn

statement by the Petltloner or Beneﬁcrary 1s requrred to support a Consular Returnffl \

f}based on document fraud and/or

If in the normal course of the 1nterv1ew the beneﬁmary adrmts that he or she is notﬁg ‘
fthe person. hsted as the beneﬁcmry of the I 730 or that the requlred relattonshtpg_f .
i:?doesnotexrst : -

?Please see IO Fteld Guldance ’Overseas Processmg of Asylee and Refugee';"?‘
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- Derlvatlves Form I 730 Beneﬁc1ar1es (Vrsas 92/93)

Sworn statements are of greater evrdentrary value in a subsequent proceedmg They
~ include having the interviewee initial and sign’ the statement. Note that not all
_ testimony recorded in a Q&A format is consrdered a sworn statement. Notes taken} ,
infull Q&A format do not constrtute a sworn statement unless and untrl they are
f jrevrewed and srgned page by page by the 1nterv1ewee . .

Format for Sworn Statements .
Ofﬁcers should use the full Q&A format when preparmg a sworn statemem The ;
_interview notes do not have to verbatim but should be as close as poss1b1e tod
verbatrm record of everythrng sard at the 1nterv1ew and must provrde an accurate -
f‘"Thrs format leaVes less room for mrsrnterpretatron or for claims that 1mportantg
. .mformatron grven to an Ofﬁcer has been omrtted or mrsunderstood . :

. When you ﬁnd you have to begrn takrng notes as a sworn statement you draw a3
~diagonal line through the remaining page of notes at the point at which you stop
_ taking notes to signify the change of format to a sworn statement.  The sworn
~ statement should begin on a separate page from the earlrer 1ntervrew notes and _
‘;{H?should contrnue through to the conclusron of the mtervrew -

E‘llEach page should 1nclude the same 1nformatron that must be contamed in regular .
__interview notes: A-number or other rdentrFymg number date page number namef; ;
gjof appl