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The Petitioner, a medical services provider, seeks employ the Beneficiary temporarily as a "business 
intelligence analyst" under the H-1B nonimmigrant classification for specialty occupations. See 
Immigration and Nationality Act (the Act) section 101(a)(15)(H)(i)(b), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 
The H-1B program allows a U.S. employer to temporarily employ a qualified foreign worker in a 
position that requires both: (a) the theoretical and practical application of a body of highly 
specialized knowledge; and (b) the attainment of a bachelor's or higher degree in the specific 
specialty (or its equivalent) as a minimum prerequisite for entry into the position. 

The Director of the California Service Center denied the Form 1-129, Petition for a Nonimmigrant 
Worker, concluding that the record did not establish that the proffered position qualified as a 
specialty occupation. On appeal, the Petitioner asserts that the Director erred in denying the petition, 
and did not properly consider all of the evidence. 

Upon de nova review, we will dismiss the appeal. 

I. SPECIAL TY OCCUPATION 

A. Legal Framework 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) largely restates this statutory definition, but adds a 
non-exhaustive list of fields of endeavor. In addition, the regulations provide that the offered 
position must meet one of the following criteria to qualify as a specialty occupation: 



.
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In this case, the Petitioner submitted the Occupational Information Network (O*NET) Summary 
Report for "Business Intelligence Analysts." The printout provided general information regarding 
the occupation; however, it did not support the Petitioner's assertion regarding the educational 
requirements for this position. For example, the Specialized Vocational Preparation (SVP) rating 
cited within O*NET's Job Zone designates this occupation as 7 < 8. An SVP rating of 7 to less than 
("<") 8 indicates that the occupation requires "over 2 years up to and including 4 years" of 
training. While the SVP rating indicates the total number of years of vocational preparation required 
for a particular position, it is important to note that it does not describe how those years are to be 
divided among training, formal education, and experience. Further, it does not specify the particular 
type of degree, if any, that a position would require.7 

Further, the summary report provides the educational requirements of "respondents," but does not 
account for 100% of the "respondents." The O*NET does not distinguish the respondents' positions 
within the occupation by career level (e.g., entry-level, mid-level, senior-level). Additionally, the 
graph in the summary report does not indicate that the "education level" for the respondents must be 
in a specific specialty. 

The Petitioner has not provided documentation from a probative source to substantiate its assertion 
regarding the minimum requirement for entry into this particular position. Therefore, it has not 
satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l). 

3. Second Criterion 

The second criterion presents two, alternative prongs: "The degree requirement is common to the 
industry in parallel positions among similar organizations or, in the alternative, an employer may 
show that its particular position is so complex or unique that it can be performed only by an 
individual with a degree .... " 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) (emphasis added). The first prong 
concentrates on the common industry practice, while the alternative prong narrows its focus to the 
Petitioner's specific position. 

a. First Prong 

To satisfy this first prong of the second criterion, the Petitioner must establish that the "degree 
requirement" (i.e., a requirement of a bachelor's or higher degree in a specific specialty, or its 
equivalent) is common to the industry in parallel positions among similar organizations. We 
generally consider the following sources of evidence to determine if there is such a common degree 
requirement: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry establish that such firms "routinely 

7 For additional infonnation, see the O*NET Online Help webpage available at 
http://www.onetonline.org/help/online/svp. 
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employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 
(D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As previously discussed, the Petitioner has not established that an authoritative source reports at 
least a bachelor's degree in a specific specialty, or its equivalent is required for the proffered 
position, and we incorporate our previous discussion on this matter. In addition, there are no 
submissions from the industry's professional association indicating that it has made a degree a 
minimum entry requirement. Furthermore, the Petitioner did not submit any letters or affidavits 
from similar firms or individuals in the Petitioner's industry attesting that such firms "routinely 
employ and recruit only degreed individuals." 

In support of the first prong of the second criterion, the Petitioner submitted several job 
advertisements from other employers. While many employers accepted degrees in a wide variety of 
fields, to include math, computer science, business, statistics, finance, education, research, and 
economics, some did not specify any particular field of study for the required degree. Collectively, the 
advertisements indicate that the positions, if similar to the proffered position, do not have a degree 
requirement "in the specific specialty ( or its equivalent)," as required. Section 214(i)(l )(B) of the Act 
(emphasis added).8 See Royal Siam Corp., 484 F.3d at 147; cf Matter of Michael Hertz Assocs., 19 
I&N Dec. 558, 560 (Comm'r 1988). 

On appeal, the Petitioner identifies two advertisements, for which the degree requirements were nearly 
identical to its own. Of these two, the Petitioner has not demonstrated that the advertisements from 
Franklin Templeton or from California State University are sufficient. Franklin Templeton is a global 
investment management organization, and the university engages in higher education. As a result, the 
record does not establish that these companies (1) conduct business in the Petitioner's industry and 
(2) are "similar" to the Petitioner. 

Without more, the Petitioner has not provided sufficient evidence to establish that a bachelor's 
degree in a specific specialty, or its equivalent, is common to the industry in parallel positions 
among similar organizations. Consequently, the Petitioner has not satisfied the first prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

8 While the statutory "the" and the regulatory "a" both denote a singular "specialty," we do not so narrowly interpret 
these provisions to exclude positions from qualifying as specialty occupations if they permit, as a minimum entry 
requirement, degrees in more than one closely related specialty. See section 214(i)( I )(B) of the Act; 8 C.F.R. 
§ 2 I 4.2(h)(4)(ii). In general, provided the specialties are closely related, e.g., chemistry and biochemistry, a minimum of 
a bachelor's or higher degree in more than one specialty is recognized as satisfying the "degree in the specific specialty 
(or its equivalent)" requirement of section 214(i)(l)(B) of the Act. In such a case, the required "body of highly 
specialized knowledge" would essentially be the same. Since there must be a close correlation between the required 
"body of highly specialized knowledge" and the position, however, a minimum entry requirement ofa degree in a variety 
of disparate fields, such as computer science and economics, would not meet the statutory requirement that the degree be 
"in the specific specialty (or its equivalent)," unless the Petitioner establishes how each field is directly related to the 
duties and responsibilities of the particular position. Section 214(i)(l )(8) of the Act ( emphasis added). The Petitioner 
has not done so here. 
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b. Second Prong 

The Petitioner does not specifically contest this portion of the Director's decision on appeal, and we 
agree with the Director that the evidence of record does not satisfy this prong of 8 C.F .R. 
§ 214.2(h)( 4)(iii)(A)(2). 

4. Third Criterion 

The third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it 
normally requires a bachelor's degree in a specific specialty, or its equivalent, for the position. 

The record must establish that a petitioner's stated degree requirement is not a matter of preference 
for high-caliber candidates, but is necessitated instead by performance requirements of the position. 
See Defensor, 201 F.3d at 387-88. Were U.S. Citizenship and Immigration Services (USCIS) 
limited solely to reviewing the Petitioner's claimed self-imposed requirements, then any individual 
with a bachelor's degree could be brought to the United States to perform any occupation as long as 
the Petitioner created a token degree requirement. Id. Evidence provided in support of this criterion 
may include, but is not limited to, documentation regarding the Petitioner's past recruitment and 
hiring practices, as well as information regarding employees who previously held the position. 

On appeal, the Petitioner states its organizational charts and its own job postings demonstrated that it 
has satisfied this criterion. Regarding the organizational charts, while each document lists individual 
names and the degree each employee possesses, this material represents the Petitioner's claim, rather 
than evidence to support that claim. The Petitioner did not offer a means by which we could verify the 
contents, nor did it offer material to corroborate it. This falls short of meeting the Petitioner's burden of 
proof. 

Additionally, we conclude the Petitioner's job postings do not demonstrate eligibility under this 
criterion. For example, the duties of the business analyst Ill appear more senior than those of the 
proffered position, as they reflect interaction and coordination with other entities and overall 
responsibility for a program. Of the four remaining postings, while the duties appear to similar to the 
proffered position, the Petitioner's education requirements for each position were not consistent. For 
instance, the Petitioner instituted the following education requirements: (1) two postings required a 
bachelor's degree in computer science and/or information systems; (2) one posting required a 
bachelor's degree without any specific discipline; and (3) the final posting required a bachelor's degree, 
or a foreign equivalent, in electrical and electronics engineering, or a related technical field. Moreover, 
the Petitioner employs more the 5,000 personnel and it did not provide independent evidence as to 
how representative these particular job postings are of its recruiting history for the types of jobs 
advertised. Furthermore, as the postings are only solicitations for hire, they are not evidence of the 
Petitioner's actual hiring practices. 
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IV. CONCLUSION 

For the reasons outlined above, the Petitioner has not established eligibility for the benefit sought 

ORDER: The appeal is dismissed. 

Cite as Matter of D-M-S-, LLC, ID# 1364628 (AAO Aug. 23, 2018) 
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